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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as contrasted 
with quasi-legislative) character, and which, under the applicable 
statutes, can be made by the Secretary of Agriculture, or an officer 
authorized by law to act in his stead, only after notice and hearing 
or opportunity for hearing have been given. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. For reasons of 
policy, the identities of the parties are not reported in decisions issued 
under one statute which expressly authorizes, but does not require the 
publication of the facts and circumstances of a violation, unless the 
Secretary in his decision has specifically ordered or directed such 
publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U. S. C. 1940 ed. 601 e¢ seq.), the Packers 
and Stockyards Act, 1921 (7 U. S. C. 1940 ed. 181 et seg.), and the 
Perishable Agricultural Commodities Act, 1930 (7 U. S. C. 1940 ed. 
499a et seq.). 

The decisions published are numbered serially, in the order in which 
they appear herein, as “Agriculture Decisions”. They may be cited 
by giving the volume and page, for illustration, thus: 1 A. D. 472. 
It is unnecesary to cite the docket or decision number. 

Prior to 1942 the Secretary’s decisions were identified by docket and 
decision numbers, for example, D-578; S. 1150. Such citation of 
a case in these volumes generally indicates that the decision is not 
published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws administered 
by the Department will be published herein. 

An Index-Digest of the decisions reported and the court cases 
published herein will be found at end of each monthly issue, and the 
cumulative yearly Index-Digest, lists of decisions reported, statutes, 
orders, etc., construed, and statistical and other tables will be found at 
the end of No. 12 (December) issue of the Agriculture Decisions. 

Copies of monthly issues beginning with January of 1942 and 
annual bound volumes of the decisions will be available through 
the Superintendent of Documents, U. S. Government Printing Office, 
Washington 25, D. C. 
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PACA Doc. No. 4802 Dismissal—Failure to prove contract 
of purchase and sale—Failure to meet requirements of 
Missouri Statute of Frauds* 1769 
PACA Doc. No. 4858 Dismissal—Settlement between 
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PACA Doc. No. 4859 Dismissal—Settlement between 
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lawful rejection—Waiver of right to claim damages by 
unlawful rejection of shipment—Relationship of con- 
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final’ and “‘f. 0. b. acceptance final’—Buyer’s remedy 
under contract term of “rolling acceptance final’’—Sub- 
stantial and practical compliance with bond require- 
ments of act* 
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*Hint to important legal and economic points contained in decision. Reference to other points involved 
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UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 


AGRICULTURE DECISIONS 
(A. D. 1758) 


ln re THomas Jorpan & Company, THomas JorpAN, Epmunp H. 
CRANE, AND Frank W. Van Kirk. CEA Doc. No. 44. Decided 
May 5, 1948. 


Order Suspending Registration and Denying Trading Privileges To Be Held 
in Abeyance—Wash Sales—Fictitious Sales—Offsetting and Reciprocal 
Transactions 


Where the respondents cause the execution of purchases of cotton futures con- 
tracts for the account of one of the respondents against offsetting and re- 
ciprocal sales of identical quantities of the same future for the account of 
such respondent, it is held that the respondents caused the execution of 
wash sales and fictitious sales in violation of section 4c of the Commodity 
Exchange Act (7 U.S. C., § 6c), and it is ordered that the registration of re- 
spondent Thomas Jordan & Company as a futures commission merchant be 
suspended for a period of 10 days and that the trading privileges be denied 
to respondents Thomas Jordan & Company, Thomas Jordan, and Edmund H. 
Crane for the same period, such suspension and denials to be held in abeyance 
for a period of two years, conditioned upon the respondents’ observance dur- 
ing that time of the Commodity Exchange Act and the rules and regulations.* 


Wash Sales—Fictitious Sales—Change in Ownership 


Where a purchase is made for the account or benefit of a particular person and 
the corresponding sale side of the transaction is also for the account or bene- 
fit of that person, no change in ownership has taken place since such person 
has bought from and sold to himself, and such transactions are wash sales 
and fictitious sales in violation of section 4c of the Commodity Exchange Act 
(7 U.S. C., § 6c).* 


Wash Sales—Fictitious Sales—Ameliorating Circumstances 


Effective administration of the Commodity Exchange Act does not require the 
imposition of any sanction against one of the respondents in whose favor 
ameliorating circumstances are found to have existed.* 


*Reference to other points involved in this case will be found in Index-Digest in this 


issue of Agriculture Decisions.—Ed. 
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Agriculture Decisions Followed 


In re JEAN GoLpwurM et al., 7 A. D. 265. 


Mr. Benjamin M. Holstein for complainant. Messers. Kelleher, Hurley & Kohl 
meyer, of New Orleans, Louisiana, for respondent. Mr. Glen J. Gifford, 
Referee. 


Decision by Thomas J. Flavin, Judicial Officer 
DECISION AND ORDER 


This is a disciplinary proceeding under the Commodity Exchange 
Act (7 U.S.C. Chapter 1) initiated by a complaint issued on February 
12, 1948, by the Secretary of Agriculture, charging that the respondents 
had offered to enter into, entered into, executed, and confirmed the 
execution of transactions which were wash sales or fictitious sales in 
violation of Section 4c of the Commodity Exchange Act. The com- 
plaint alleged that respondents Thomas Jordan and Edmund H. 
Crane, partners in the respondent partnership Thomas Jordan & Com- 
pany, caused the execution on the New Orleans Cotton Exchange of 
purchases of cotton futures contracts for the personal account of re- 
spondent Thomas Jordan against reciprocal sales of such contracts for 
the same account, and that respondent Frank W. Van Kirk, also a 
partner in the respondent partnership Thomas Jordan & Company, 
executed such transactions on the floor of the New Orleans Cotton Ex- 
change by offsetting the purchase of specified quantities of designated 
cotton futures contracts against the sale of identical quantities of such 
contracts. 

On March 3, 1948, the referee extended the time for filing of the 
answer to April 7, 1948, and postponed the hearing date indefinitely. 
On April 23, 1948, complainant filed Suggested Findings of Fact, 
Conclusions and Order. This decision and order are substantially 
as suggested by complainant. 

On March 31, 1948, each of the respondents executed a document 
entitled “Waiver of Hearing and Consent to Order.” This document 
was filed on April 5, 1948, in accordance with section 0.4 (b) of the 
rules of practice (17 CFR, Cum. Supp., 0.4 (b)). This section speci- 
fies that prior to the hearing in any proceeding the Secretary may, 
in his discretion, allow a réspondent to consent to an order, pro- 
vided that the respondent submits, for filing in the record, a stipu- 
lation or statement in which he admits at least those facts necessary 
to the Secretary’s jurisdiction and agrees that an order may be entered 
against him. The waiver executed by these respondents stipulates 
that they “waive hearing on the complaint in this proceeding and con- 
sent to the entry of an order by the Secretary of Agriculture based 
upon the facts alleged in such complaint.” Since the respondents 
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have thus admitted the facts charged in the complaint, no purpose 
would be served by a hearing. 


FINDINGS OF FACT 


1. Respondent Thomas Jordan & Company is a partnership doing 
business in New Orleans, Louisiana. At the time of the transactions 
involved the partnership was and is now registered as a futures com- 
mission merchant under the provisions of the Commodity Exchange 
Act. The partnership enjoys membership trading privileges on the 
New Orleans Cotton Exchange and the New York Cotton Exchange, 
and is a member of the New Orleans Cotton Exchange Clearing 
Association. 

2. The New Orleans Cotton Exchange was, prior to the time of the 
transactions described in these findings, duly designated as a contract 
market under the provisions of the Commodity Exchange Act, and 
has been a contract market continuously since that time. 

3. Thomas Jordan, an individual, is a member of the partnership 
of Thomas Jordan & Company and a member of the New Orleans 
Cotton Exchange and the New York Cotton Exchange. 

4. Edmund H. Crane, an individual, is a member of the partnership 
of Thomas Jordan & Company and a member of the New Orleans 
Cotton Exchange. 

5. Frank W. Van Kirk, an individual, is a member of the partner- 
ship of Thomas Jordan & Company and a member of the New Orleans 
Cotton Exchange. The said Frank W. Van Kirk was at all times 
material to these findings and is now a registered floor broker under 
the provisions of the Commodity Exchange Act. 

6. On or about December 16, 1947, respondent Thomas Jordan 
‘caused the execution on the New Orleans Cotton Exchange of a pur- 
chase of 17,200 bales of 1948 March cotton futures for his personal 
account against a reciprocal sale on the said Exchange of 17,200 bales 
of 1948 March cotton futures for his personal account. 

7. On or about December 16, 1947, respondent Thomas Jordan 
caused the execution on the New Orleans Cotton Exchange of a pur- 
chase of 14,600 bales of 1948 May cotton futures for his personal ac- 
count against a reciprocal sale on the said Exchange of 14,600 bales of 
1948 May cotton futures for his personal account. 

8. On or about December 16, 1947, respondent Edmund H. Crane 
caused and directed the execution of a reciprocal purchase and sale on 
the New Orleans Cotton Exchange of 17,200 bales of 1948 March cotton 
futures at 35.98 cents per pound, for the personal account of respondent 
Thomas Jordan carried on the books of respondent Thomas Jordan & 
Company. 
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9. On or about December 16, 1947; respondent Edmund H. Crane 
caused and directed the execution of a reciprocal purchase and sale on 
the New Orleans Cotton Exchange of 14,600 bales of 1948 May cotton 
futures at 35.60 cents per pound, for the personal account of respondent 
Thomas Jordan carried on the books of respondent Thomas Jordan & 
Company. 

10. On or about December 16, 1947, respondent Frank W. Van Kirk 
received an order or orders from his firm, respondent Thomas Jordan & 
Company, to buy and sell 17,200 bales of 1948 March cotton futures on 
the New Orleans Cotton Exchange at 35.98 cents per pound. Respond- 
ent Frank W. Van Kirk, acting for the said Thomas Jordan & Com- 
_ pany, executed such order or orders on the floor of the New Orleans 
Cotton Exchange by offsetting a purchase of 17,200 bales of 1948 March 
cotton futures at 35.98 cents per pound against a sale of 17,200 bales of 
1948 March cotton futures at the same price. These transactions were 
for the personal account of respondent Thomas Jordan carried on the 
books of Thomas Jordan & Company. 

11. On or about December 16, 1947, respondent Frank W. Van Kirk 
received an order or orders from his firm, respondent Thomas Jordan & 
Company, to buy and sell 14,600 bales of 1948 May cotton futures on 
the New Orleans Cotton Exchange at 35.60 cents per pound. Respond- 
ent Frank W. Van Kirk, acting for the said Thomas Jordan & Com- 
pany, executed such order or orders on the floor of the New Orleans 
Cotton Exchange by offsetting a purchase of 14,600 bales of 1948 May 
cotton futures at 35.60 cents per pound against a sale of 14,600 bales of 
1948 May cotton futures at the same price. These transactions were 
for the personal account of respondent Thomas Jordan carried on the 
books of Thomas Jordan & Company. 

12. The transactions in cotton futures described in paragraphs 6, 7, 
8, 9, 10, and 11, above, were capable of being used for hedging a trans- 
action in interstate commerce in cotton, or the products or byproducts 
thereof, or for determining the price basis of a transaction in interstate 
commerce in cotton, or for delivering cotton sold, shipped or received in 
interstate commerce. 


CONCLUSIONS 


The respondents have admitted that they executed and confirmed the 
execution of offsetting and reciprocal purchases and sales for the same 
account. Where a purchase is made for the account or benefit of a 
particular person and the corresponding sale side of the transaction is 
also for the benefit or account of that person, it is obvious that no 
change in ownership has taken place. Such a person has bought from 
and sold to himself, and such transactions are wash sales and fictitious 
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sales, prohibited by section 4c of the act. An exhaustive discussion of 
this subject appeared in the decision and order entered on April 21, 
1948, in In re Jean Goldwurm, Jula Goldwurm, Ira Haupt and Com- 
pany, Irving Weis and Irving Weis and Company, CEA Docket No. 38, 
7A. D. 265. 

Respondents Thomas Jordon and Edmund H. Crane initiated and 
directed these transactions, and they must be considered as primarily 
responsible for the resulting violations. Since they are partners in 
respondent Thomas Jordan & Company, the partnership is responsible 
to the same extent. The situation is somewhat different insofar as 
respondent Van Kirk is concerned. In the Suggested Findings of 
Fact, Conclusions and Order filed by complainant, it is stated that Mr. 
Van Kirk’s chief duties as a member of Thomas Jordan & Company 
were to execute orders for the firm on the floor of the New Orleans 
Cotton Exchange, that at the time of the transactions involved he had 
been associated with Thomas Jordan & Company for only one month, 
and that his experience as a floor trader covered less than one year. 
The complainant also said that it had no reason to question the repre- 
sentation of respondents that Mr. Van Kirk’s participation in these 
transactions was the result of instructions which were given to him 
by the senior member of the firm and which he followed without 
further inquiry. The complainant suggested that, in view of these 
ameliorating circumstances in Mr. Van Kirk’s favor, effective admin- 
istration of the act does not require the imposition of any sanction 
against respondent Frank W. Van Kirk. This suggested conclusion 
is adopted here. 7 

As to the other respondents, similar violations were recently dis- 
posed of in Jn re Jean Goldwurm et al., referred to above. The effec- 
tiveness of sanctions was held in abeyance in that proceeding because 
the transactions, while constituting wash sales or fictitious sales in 
violation of section 4c of the act, were not engaged in for manipula- 
tive purposes and constituted a case of first impression under that 
part of the act. Such considerations are also applicable to this pro- 
ceeding since the activities here in question took place prior to the 
decision in the Goldwurm case. The purposes of the act will be ade- 
quately served by suspending the registration of respondent Thomas 
Jordan & Company as a futures commission merchant for a period of 
ten days, and by denying trading privileges to respondent Thomas 
Jordan & Company, Thomas Jordan, and Edmund H. Crane for a 
like period, such suspension and denial to be held in abeyance for a 
period of two years conditioned upon the respondents’ observance 
during that time of the act and the rules and regulations. 
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ORDER 


Effective on the 30th day after the date of this order, the registra- 
tion of Thomas Jordan & Company as a futures commission merchant 
is suspended for a period of ten (10) days. 

Effective on the 30th day after the date of this order, all contract 
markets shall refuse all trading privileges thereon to Thomas Jordan 
& Company, Thomas Jordan, and Edmund H. Crane for a period of 
ten (10) days. 

It is further ordered that such suspension of registration and denial 
of trading privileges shall be held in abeyance for a period of two 
years from the date of this order: Provided, That if within such two- 
year period the said Thomas Jordan & Company, Thomas Jordan, 
or Edmund H. Crane should, after complaint and hearing in accord- 
ance with established procedure, be found to have again violated the 
Commodity Exchange Act or the rules and regulations thereunder, 
then and in that event and without further notice, the Secretary of 
Agriculture, or his lawful delegatee, may issue a supplemental order 
in this proceeding directed against the person or persons so found 
to have again violated the act, making effective forthwith the afore- 
said suspension of registration or denial of trading privileges, as the 
case may be, for such ten-day period. 

A copy of this decision and order shall be sent by registered mail te 
each respondent and to each contract market under the act. 


(A. D. 1759) 
Jn re Cuartes VosteK. CEA Doc. No. 43. Decided May 26, 1948. 


Wilful Violations of Act—Taking Opposite Side of Orders—Converting Cus- 
tomers’ Funds—Falsely Reporting to Customers—Using Customers’ Funds 
to Margin and Secure One’s Own Trades—Denial of Trading Privileges 


Where respondent, by failing to answer the complaint, admitted that, while 
acting as a futures commission merchant, he took the opposite side of orders 
without the prior consent of a customer, converted customer’s funds to his 
own use, falsely reported to customers that their orders had been executed, 
and used customers’ funds to margin and secure his own trades, it is held: 
(1) such acts constitute wilful violations of §§ 4b (C), 4b (D), 4d (2), and 
4h (2) of the act; (2) these violations warrant a revocation or suspension 
of respondent’s registration as a futures commission merchant, as well as a 
denial of trading privileges; (3) since respondent’s registration as a futures 
commission merchant expired on December 31, 1947, the sanction of revoca- 
tion or suspension of his registration is unnecessary; and (4) under the 
circumstances, the respondent should be denied all trading privileges on all 
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markets until further order of the Secretary of Agriculture or his lawful 
delegatee.* 


Mr. Benj. M. Holstein for complainant. Mr. John J. Curry, Referee. 
Decision by Thomas J. Flavin, Judicial Officer. 


DECISION AND ORDER 


On February 4, 1948, the Secretary of Agriculture issued a complaint 
against the respondent charging violations of Sections 4b (C), 4b (D), 
4d (2), and 4h (2) of the Commodity Exchange Act (7 U.S.C. 1-17a), 
hereinafter called the Act. The complaint alleged that the respondent, 
a registered futures commission merchant, violated the Act (1) by 
falsely representing to customers that orders for the purchase or sale 
of commodity futures contracts had been executed and that there were 
open trades in such customers’ accounts, (2) by taking opposite sides 
of orders without the consent of customers, and (3) by converting and 
misusing customers’ funds. 

The complaint was served on February 16, 1948, and a hearing on 
the matter was set for March 16, 1948. The answer was due on March 
8, 1948, but no answer has been filed. The failure to file an answer 
constitutes an admission of the allegations in the complaint and a 
waiver of hearing, and the rules of practice provide that if the re- 
spondent admits the allegations of the complaint and waives hearing, 
the referee “without further investigation or hearing, shall prepare his 
report, in which he shall adopt as his proposed findings of fact the 
material facts alleged in the complaint.” (17 CFR, Cum. Supp., 
0.59.) The Commodity Exchange Authority, by its attorney, Benj. | 
M. Holstein, filed suggested findings of fact, conclusions and order 
in the proceeding. The referee, John J. Curry, issued a report which 
was served upon the respondent by registered mail. No exceptions to 
the report were filed. 


FINDINGS OF FACT 


1. The respondent, Charles Vojtek, is an individual residing in 
Chicago, Illinois. At all times material to the complaint, the respond- 
ent was registered with the Secretary of Agriculture as a futures 
commission merchant under the provisions of the Commodity Ex- 
change Act, and was a member of the Chicago Open Board of Trade, 
a duly designated contract market under the provisions of the Act. 

2. The respondent, on or about June 7, June 10, June 13, July 5, July 
7, and July 9, 1947, in connection with orders to make contracts of 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 





388 COMMODITY EXCHANGE ACT 7 A.D, 


sale of commodities for future delivery on the Chicago Open Board 
of Trade for one S. Bristol, a customer, wilfully deceived the said 
customer with respect to the execution and disposition of such orders 
and contracts by falsely representing to him that there were in exist- 
ence open trades on his behalf. 

3. The respondent, on or about June 20, June 21, and June 27, 1947, 
in connection with orders to make contracts of sale of commodities for 
future delivery on the Chicago Open Board of Trade on behalf of one 
P. Tulupan, a customer, wilfully and knowingly and without the prior 
consent of the customer, became the buyer with respect to the selling 
orders of the customer and became the seller with respect to the buying 
orders of the customer. 

4. The respondent, on or about May 15, May 27, June 12, and June 
17, 1947, while acting as a futures commission merchant, accepted or- 
ders from one S. Bristol, a customer, for the purchase or sale of com- 
modities for future delivery and received from the customer various 
sums of money in the total amount of $450 to margin and secure the 
trades and contracts of the customer. The respondent failed to treat 
and deal with the money as belonging to the customer, in that he 
converted the money to his own use. 

5. The respondent, on or about February 17, February 18, February 
19, February 21, February 24, February 25, February 27, February 28, 
March 3, March 5, March 7, March 8, March 11, March 12, March 13, 
March 14, March 17, and March 18, 1947, accepted orders from one S. 
Lust, a customer, for the purchase or sale of commodities for future 
delivery and in connection therewith falsely reported to the customer 
that such orders had been executed on a contract market, namely, the 
Chicago Open Board of Trade, whereas such orders had not been 
executed. 

6. The respondent, on or about June 23, June 25, June 27, June 28, 
June 30, July 2, and July 3, 1947, having theretofore executed on the 
Chicago Open Board of Trade an order for the purchase of a com- 
modity for future delivery on behalf of one A. Caposto, a customer, 
and having theretofore become responsible for money received from 
the customer to margin and secure such purchase contract and for 
money accruing to such customer as a result of such purchase contract, 
used such money to margin or guarantee his own, the respondent’s 
trades and contracts. 

CONCLUSIONS 


The respondent has not answered the complaint. He has, therefore, 
admitted that he took the opposite side of orders without the prior 
consent of the customer, converted customers’ funds to his own use, 
falsely reported to customers that their orders had been executed, and 
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used customers’ funds to margin and secure his own trades (17 CFR, 
Cum. Supp., 0.59). Such acts are violations of sections 4b (C), 4b 
(D), 4d (2), and 4h (2) of the Act. The violations were wilful. 
They took place over a period of six months, involved four different 
customers, and covered approximately 35 separate transactions. These 
violations are sufficiently serious to warrant revocation or suspension 
of the respondent’s registration as a futures commission merchant, as 
well as a denial of trading privileges. However, the respondent’s reg- 
istration as a futures commission merchant expired on December 31, 
1947, in accordance with the provisions of section 4f (1) of the Act 
that all registrations shall expire on the 31st day of December of the 
year in which issued. He has made no application for the renewal of 
his registration. Since he is not now a registered futures commission 
merchant, the sanction of revocation or suspension of registration is 
unnecessary and would be meaningless. Under the circumstances, the 
respondent should be denied all trading privileges on all contract 
markets until further order of the Secretary of Agriculture or his law- 
ful delegatee. 
ORDER 


Effective on the 30th day after the date of this order, all contract 
markets shall refuse all trading privileges thereon to Charles Vojtek 
until further order of the Secretary of Agriculture or his lawful dele- 


gatee. 
A copy of this decision and order shall be sent by registered mail to 
the respondent and to each contract market under the Act. 


(A. D. 1760) 


In re Peorta Unton Stock Yarps Company. P&S Doc. No. 5. De- 
cided May 5, 1948. 
Continuation of Rates and Charges 


Since the parties are agreed, the respondent’s petition for authorization to continue 
the rates and charges presently in effect to and including May 1, 1949, 
granted, and for good cause shown, order is effective in less than 30 days. 


Mr. John J. Murray for Livestock Branch, Production and Marketing Adminis- 
tration. Mr. C. B. Heinemann, Jr., of Washington, D. C., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


CONSENT ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S. C. 181 e¢ seg.). The respondent is now 
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operating under an order issued on May 12, 1947 (6 A. D. 425), as 
modified by an order issued on November 18, 1947 (6 A. D. 1049), 
which orders prescribe certain temporary rates and charges for the 
furnishing of stockyard services. 

On March 31, 1948, the respondent filed a petition requesting authori- 
zation to continue the rates and charges presently in effect to and 
including May 1, 1949. Notice of the petition was given to the public 
by publication in the Federal Register on April 17, 1948 (15 F. R. 
2075), and no objection to the action petitioned for has been filed. 

The Livestock Branch, Production and Marketing Administration, 
has filed an answer recommending that the petition be granted. _ 

Inasmuch as the parties are agreed and no interested person has 
notified the Hearing Clerk of a desire to be heard in the matter, the 
respondent is authorized to continue to assess the rates and charges 
presently authorized by the order of May 12, 1947, swpra, as modi- 
fied by the order of November 18, 1947, supra, to and including May 1, 
1949. The respondent shall continue to file the monthly reports with 
the Livestock Branch, Production and Marketing Administration, 
which are provided for in the order of May 12, 1947, supra, and 
prior orders in the proceeding. 

The respondent who must prepare for and be ready to comply with 
this order upon its effective date desires to have it become effective 
upon the termination of the current effective orders. All interested 
persons have been afforded a period of 15 days within which to be 
heard on the proposed rule. The Packers and Stockyards Act 
requires that rules of this nature shall not be effective in less than 5 
days after the date thereof and that no changes shall be made in rates 
or charges except after 10 days notice to the public by the person 
making the charges unless the Secretary of Agriculture for good 
cause allows the change on less notice. If this order is not effective 
by June 1, 1948, marketing facilities may be affected adversely. In 
view of the foregoing, good cause is found for making this rule effec- 
tive in less than 30 days. Therefore, it shall become effective on 
June 1, 1948. 

Copies hereof shall be served upon the parties by registered mail 
or in person. 
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S. A. Humpurey v. Grisstm Commission Company. P&S Doc. No. 
1806. Decided May 13, 1948. 


Dismissal of Complaint at Request of Complainant 
Since the Department received a letter from complainant dated April 19, 1948, 
stating that he desired that the complaint be dismissed, the complaint herein 
is, accordingly, dismissed. 
Mr. S. A. Humphrey, of Demopolis, Alabama, pro se. Mr. W. M. Fuqua, of Nash- 
ville, Tennessee, for respondent. Miss Lotus 0. J. Therkelsen, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER OF DISMISSAL 


In the complaint filed herein, the complainant requested reparation 
from the respondent in connection with a shipment of cattle consigned 
by the complainant to the respondent for sale at Nashville Union Stock 
Yards. After the complaint was filed, the complainant by letter dated 
April 19, 1948, notified the Department that he desired that the com- 
plaint be dismissed since he would find it inconvenient to proceed with 
the case. Accordingly, the complaint herein is dismissed. 


(A. D. 1762) 


In re Marker Acencies aT Union Srock Yarps, Denver, CoLorApo. 
P&S Doc. No. 435. Decided May 24, 1948. 


Rates and Charges—Petition to File New Tariff Granted 


Since the parties are agreed, the petition of respondents, filed April 13, 1948, 
requesting permission to file and establish a new Tariff No. 12, attached to and 
made part of said petition, to become effective as of the first day of July 1948, 
granted, and, except as modified herein, the provisions of the order of August 
20, 1946, referred to herein, are continued in effect, to and including June 30, 
1949. 

Mr. John J. Murray for Livestock Branch, Production and Marketing Administra- 
tion. Mr. Iynn S. Kemper, of Denver, Colorado, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 
99 


The respondents are now operating under an order issued August 22, 
1947 (6 A. D. 771), authorizing the filing of a Tariff No. 11 and extend- 
ing the provisions of a previous order dated August 20, 1946 (5 A. D. 


600), to and including June 30, 1948. 
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By petition filed April 13, 1948, the respondents requested permis- 
sion to file and establish a new Tariff No. 12 to become effective as of 
the first day of July, 1948. 

Notice of the filing of the petition was given to the public by publica- 
tion in the Federal Register on April 30, 1948 (13 F. R. 2355). This 
notice sets out the entire schedule of rates and charges for which 
authorization was requested. 

No interested party has indicated a desire to be heard in the matter 
and the Livestock Branch in its answer has recommended that the 
respondent be authorized to file Tariff No. 12 attached to and made a 
part of the petition and that the order of August 20, 1946, supra, as so 
modified, be continued in effect to and including June 30, 1949. 

Inasmuch as the parties are agreed and no objection has been filed, 
the petition is granted and, beginning July 1, 1948, the respondents are 
authorized to file Tariff No. 12 attached to and made a part of the peti- 
tion filed April 13, 1948. Except as modified herein, the provisions of 
the order of August 20, 1946, supra, are continued in effect to and 
including June 30, 1949. 

Copies hereof shall be served upon the parties by registered mail or 
in person, 


(A. D. 1763) 
PACA Doc. No. 4859.* Decided May 3, 1948. 


Dismissal—Settlement Between Parties 


Since the Department received a letter from complainant’s attorney dated 
April 19, 1948, stating that the complaint for reparation has been settled 
between the parties and requesting that it be dismissed, the complaint filed 
herein is, accordingly, dismissed. 


Messrs. Golbus & Golbus, of Chicago, Illinois, for complainant. Messrs. Spiegel 
€ Rosenblatt, of Chicago, Illinois, for respondent. Mr. Frederick W. Wood- 
ley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1940 ed. 499a e¢ seq.). 
On October 2, 1947, the formal complaint was filed in which it is 
alleged that respondent rejected without reasonable cause a carload’ 
of potatoes purchased from complainant. In an answer filed Janu- 
ary 7, 1948, respondent denied liability to complainant in connection 
with the transaction. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Hd. 
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By letter dated April 19, 1948, complainant’s attorney stated that 
the complaint had been settled between the parties and requested that 
it be dismissed. In accordance with this notice, the complaint filed 
herein is dismissed. 

Service hereof shall be made on the parties. 


(A. D. 1764) 


PACA Doc. No. 4858.* Decided May 5, 1948. 
Dismissal—Settlement Between Parties 


Since the Department received a letter from complainant’s attorney dated 
April 17, 1948, stating that the dispute involved in this proceeding has been 
settled between the parties and requesting in effect, that the complaint be 
dismissed, the complaint herein is, accordingly, dismissed. 


Mr. Harry S. Dunmire, of Pittsburgh, Pennsylvania, for complainant. Respond- 
ent pro se. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER AND DISMISSAL 


The complaint in this proceeding was filed on November 5, 1947, 


under the Perishable Agricultural Commodities Act, 1930 (7 U.S. C. 
1940 ed. 499a e¢ seq.), alleging failure to account. for peaches shipped 
by truck during August 1947. Respondent filed an answer to the 
complaint on December 31, 1947, and requested an oral hearing to 
beheld at * * *, 

Thereafter, and while arrangements were being made for the hear- 
ing, the Department received a letter from complainant’s attorney 
dated April 17, 1948, stating that the dispute involved in this pro- 
ceeding has been settled between the parties for a cash consideration 
and requesting that steps be taken to cause the proceeding to be 
marked “settled and discontinued.” 

Accordingly, the complaint herein is dismissed. Copies hereof 
shall be served on the parties or their counsel of record. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Hd. 
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(A. D. 1765) 


Brown & Evans v. Scostick Brorners. PACA Doc. No. 4895, 
Decided May 3, 1948. 


Failure to Accept and Pay Purchase Price—Effect of Failure to Answer 
Complaint 

Where respondent purchased apples for shipment and complainant fulfilled the 
contract on its part, but respondent failed to accept and pay the purchase 
price of the apples, and failed to file an answer to the complaint, it is held 
that respondent’s failure to answer the complaint constitutes an admission 
of the allegations of fact in the complaint and that respondent’s failure to 
accept and pay the agreed purchase price for the apples stored at its direction 
is a violation of the act for which complainant should be awarded repara- 
tion for the damages sustained.* 

Brown & Evans, of Martinsburg, West Virginia, complainant pro se. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a proceeding instituted pursuant to the provisions of the 
Perishable Agricultural Commodities Act, 1930 (7 U. S. C. 1940 ed. 
499a et seqg.), and is based upon respondent’s failure to accept and pay 
for app!es pursuant to a written contract entered into on June 22, 1946. 
An informal complaint was received by the Regulatory Division, Fruit 
and Vegetable Branch, on March 12, 1947. A formal complaint was 
filed November 25, 1947, and a copy thereof, together with a copy of 
the report of investigation, was served upon the respondent by reg- 
istered mail on January 24, 1948. A copy of the report of investiga- 
tion was served in like manner on complainant on January 23, 1948. 
At the time of service of the formal complaint upon respondent, notifi- 
cation was given respondent in writing that its answer to the com- 
plaint should be filed within 20 days from the receipt of such notice, 
and also that failure to answer would be deemed to be an admission of 
. the truth of the allegations contained in the complaint and would 
constitute a waiver of oral hearing, in accordance with the rules of 
practice. Notwithstanding such notice, respondent failed to answer 
the complaint and this proceeding is disposed of on the basis of such 
default. 

FINDINGS OF FACT 

1. Complainant is a partnership composed of Maleolm M. Brown 
and D. Floyd Evans, doing business as Brown & Evans, whose post 
office address is Martinsburg, West Virginia. 

*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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2. Respondent is a partnership composed of James P. Scoblick, 
Frank J. Scoblick, and Anthony J. Scoblick, doing business as Scob- 
lick Brothers, whose address is Archbald, Pennsylvania. During 
the period covered by the transactions involved in this proceeding, 
respondent was licensed under the act. 

3. On June 22, 1946, by written contract, complainant, as grower’s 
sales agent, and contemplating the shipment of the commodity in 
interstate commerce, sold to respondent the entire crop of apples 
of McKee Brothers, growers, all varieties, hand-picked, tree-run, at 
41% cents per pound, f. o. b. cars or delivered to storage, each variety 
to be picked when mature and hauled promptly to cars or storage as 
instructed by the purchaser, with payment to be made by respondent 
promptly after each shipment or delivery to storage. 

4. During September, October, and November 1946, complainant 
delivered to storage for respondent’s account, in accordance with 
respondent’s instructions, apples of the kind and quality called for 
by the contract of purchase and sale, as follows: 
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5. Respondent failed and refused to pay the purchase price and take 


delivery of any of these apples. 

6. Beginning about February 25, 1947, complainant sold the apples 
for respondent’s account for a total gross sum of $41,483.66, incurring 
selling expenses amounting to $13,886.69, and leaving a net price 
received for the apples of $27,596.97. Crediting respondent with 
$1,000 deposit and $420 received for used baskets sold by complainant, 
makes a total credit of $29,016.97. The invoice price of the apples 
to respondent was $61,877, to which there is added interest on grow- 
er’s notes which respondent agreed to pay, $458.33, insurance on apples 
in storage, $188.57, and hauling charges on empty crates and baskets 
from storage, $61.47, or a total charge against respondent of $62,585.37. 
Deducting the credit of $29,016.97 from the total charge of $62,585.37 
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leaves a loss of $33,568.40 which is now due the complainant from the 
respondent, no part of which has been paid. 

7. The informal complaint was filed on March 12, 1947, and within 
nine months from the time the cause of action herein accrued. 


CONCLUSIONS 


According to the report of investigation made by the Fruit and 
Vegetable Branch, respondent was informed of the nature of this com- 
plaint and urged to pay the claim or furnish good and sufficient reason 
for declining to do so. No reply was ever received from respondent 
and on September 11, 1947, a representative of the Regulatory Division 
of the Branch discussed the matter with one of respondent partners in 
Archbald, Pennsylvania. It was stated at that time that efforts were 
being made “to clear up the matter.”” However, nothing has ever been 
done by respondent towards settling this claim. It should be noted 
that the Department issued an order against this respondent on July 
24, 1947, awarding reparation to this complainant in the amount of 
$7,940.08, with interest, no part of which had been paid at the time 
of the informal investigation of this complaint by the Branch. 

The formal complaint in this proceeding was served upon respond- 
ent by registered mail on January 24, 1948. No answer has been filed 
by respondent. In accordance with section 47.8 (c) of the rules of 
practice (10 F. R. 2212), respondent’s failure to file an answer within 


20 days after service of the complaint constitutes an admission of the 
facts alleged in the complaint. 

Clearly, respondent’s failure to accept and pay for the apples in 
accordance with the terms of the written contract was, and is, in 
violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of the damages sustained, or $33,568.40, 
with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $33,568.40, with interest thereon at 5 
percent per annum from December 1, 1946, until paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served on the parties by registered mail or in 
person. 
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(A. D. 1766) 


Sweet Memory Froir Company wv. D. L. Prazza Company. PACA 
Doc. No. 4901. Decided May 4, 1948. 


Failure to Pay Purchase Price—Effect of Failure to Answer Complaint 


Where complainant alleged that it sold and delivered one carload of grapes to the 
respondent, and that respondent accepted said grapes but refused to pay 
therefor, and respondent failed to file its answer within the required time, 
held, that respondent’s failure to answer constitutes an admission of the facts 
alleged in the complaint, and respondent’s failure to pay the full purchase 
price is a violation of the act for which reparation should be awarded com- 
plainant in the amount of the unpaid balance of the purchase price.* 

Mr. John D. Chinello, of Fresno, California, for complainant. Mrs. Ilene M. 
Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U.S. C. 1940 ed. 499a e¢ seg.). On December 
31, 1947, complainant filed a formal complaint against the respondent, 
asking for an award of reparation in the amount of $2,043.10, the 
amount alleged by the complainant to be the purchase price of one 
carload of grapes sold and delivered to respondent. Since the filing 
of the complaint respondent’s check for $841.21, in payment of the 
undisputed portion of the claim, has been forwarded to the com- 
plainant. 

A copy of the formal complaint and a copy of the report of in- 
vestigation were served on the respondent by registered mail on 
February 5, 1948. On the same date, and as part of such service, the 
respondent was notified in writing that failure to file an answer to the 
complaint within twenty days would constitute a waiver of hearing on 
the facts and be deemed to be an admission of the allegations of the 
complaint. No answer to the complaint was filed within the time 
allowed, but an answer was filed on April 15, 1948. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Mike A. Borilla, A. 
Borilla, Carl Campagne, and Arthur Shirk, doing business as Sweet 
Memory Fruit Company, whose address is 1052 Mayor Street, Fresno, 
California. 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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2. Respondent is a partnership composed of Dave Piazza, Provi- 
dence Piazza, and Sam. L. Piazza, doing business as the D. L. Piazza 
Company, whose address is 100 North Seventh Street, Minneapolis 3, 
Minnesota. At the time of the transaction here involved, respondent 
was licensed under the act and is now so licensed. 

3. On or about September 17, 1947, by contract negotiated by Jack 
G. Benigno, a broker, complainant sold to respondent, in interstate 
commerce, one carload of 961 lugs of “Sweet Memory” brand Girdled 
Thompson Seedless Table Grapes, grade U. S. No. 1 Table, at an 
agreed price of $2.10 per lug f. o. b. Fresno, California, acceptance 
final, or for a total sale price of $2,043.10. 

4. Complainant shipped 961 lugs of grapes of the kind, quality, and 
grade called for by the contract in car FGEX 50630 from loading 
point in the State of California, to respondent at St. Louis, Missouri. 
The shipment was diverted by respondent to Chicago, Illinois. 

5. Upon arrival of the car at Chicago, Illinois, respondent accepted 
the grapes, but has since failed and refused to pay complainant the 
agreed purchase price thereof. A payment of $841.21 has been made 
by the respondent against a total purchase price of $2,043.10, leaving 
a balance due and unpaid of $1,201.89. 

6. Formal complaint was filed on December 31, 1947, which was 
within nine months after the cause of action alleged therein accrued. 


CONCLUSIONS 


Respondent was notified in writing that it had twenty days after 
receipt of the complaint within which to file its answer. The twenty- 
day period expired on February 25, 1948, without the respondent hav- 
ing filed its answer, or having requested an extension of time within 
which to do so. On April 15, 1948, respondent’s answer to the com- 
plaint was received by the Regulatory Division. This answer cannot 
be considered here, since, in accordance with section 47.8 (c) of the 
rules of practice (10 F. R. 2212), respondent’s failure to file an 
answer within the time allowed constituted a waiver of hearing and 
an admission of the facts alleged in the complaint. 

The facts before us are that complainant and respondent entered 
into a contract for the sale of one carload of grapes; that the grapes 
were delivered by the complainant in accordance with the terms of 
the contract and were accepted by the respondent; and that respond- 
ent has failed to pay the purchase price in full. It is concluded that 
the failure of the respondent to pay the full purchase price was, and 
is, in violation of section 2 of the act, for which reparation should be 
awarded the complainant in the amount of the unpaid balance, or 
$1,201.89, with interest, and the facts should be published. 
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ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $1,201.89, with interest thereon at 5 
percent per annum from October 1, 1947, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties by registered mail 
or in person. 


(A. D. 1767) 


OuiveR DeEVatcourt v. AMERICAN Propucr Company. PACA Doc. 
No. 4914. Decided May 6, 1948. 


Unlawful Rejection—Effect of Failure to Answer Complaint 


Where complainant alleged that he sold and tendered for delivery one truckload 
of sweetpotatoes to the respondent, in accordance with the terms of the 
contract, but respondent refused to accept delivery of said sweetpotatoes, 
and, after notice, failed to file an answer to the complaint, held, that re- 
spondent’s failure to answer constitutes an admission of the allegations 
of the complaint, and respondent’s refusal to accept constitutes a rejection 
without reasonable cause in violation of the act for which reparation should 
be awarded the complainant.* 


Mr. Oliver DeValcourt, of Sunset, Louisiana, complainant pro se. Mrs. Ilene M. 
Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judcial Officer. 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U.S. C. 1940 ed. 499a e¢ seg.), instituted by 
informal complaint filed January 7, 1947, wherein the complainant 
seeks to recover $113 as damages alleged to have been suffered by 
reason of the respondent’s refusal to accept a truckload of sweet- 
potatoes sold to it by the complainant. 

A copy of the formal complaint, which was filed January 9, 1947, 
and a copy of the report of investigation were served by registered 
mail upon the respondent on February 28, 1948. On the same date, 
and as a part of such service, the respondent was notified that failure 
to file an answer to the complaint within 20 days would constitute a 
waiver of hearing on the facts and be deemed to be an admission of 
the allegations of the complaint. No answer to the complaint has 
been filed by the respondent, and the proceeding is disposed of on 
the basis of such default. 

*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 

792843483 
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FINDINGS OF FACT 


1. Complainant, Oliver DeValcourt, is an individual whose address 
is Sunset, Louisiana. 

2. Respondent is an individual, Joe Failla III, doing business as 
American Produce Company, whose address is 618 Main Street, Pine 
Bluff, Arkansas. At the time of the transaction here involved respond- 
ent was licensed under the act and is now so licensed. 

3. On or about January 3, 1947, by Western Union telegrams, com- 
plainant and respondent entered into a contract for the sale by com- 
plainant to respondent, in the course of interstate commerce, of one 
truckload of sweetpotatoes. Said truckload consisted of 150 crates 
of U. S. No. 1 sweetpotatoes at an agreed price of $3.15 per crate; 
and 50 crates of U. S. No. 2 sweetpotatoes at an agreed price of $2.35 
per crate; net f. o. b. Lawtell, Louisiana. The total sale price for the 
load was $590. 

4. Official Federal-State inspection of the sweetpotatoes at point of 
origin on January 6, 1947, shows that 150 crates graded U. S. No. 1 
and 50 crates graded U. S. No. 2. These sweetpotatoes, which were 
of the kind, quality and grade called for by the contract, were tendered 
to the respondent by complainant at Lawtell, Louisiana, for transpor- 
tation by the respondent to Pine Bluff, Arkansas. Notwithstanding 
such tender of delivery, the respondent refused to accept delivery of 
the said sweetpotatoes. 

5. Following the refusal of the respondent to accept delivery of 
the sweetpotatoes, they were resold by the complainant for the account 
of the respondent. Said resale netted the sum of $477. 

6. Informal complaint was filed January 7, 1947, which was within 
nine months after the cause of action accrued. 


CONCLUSIONS 


During the investigation of this case, and prior to service of the 
formal complaint, the respondent maintained in correspondence with 
the Regulatory Division that his rejection of the sweetpotatoes in 
question was justified. Respondent stated that he refused to accept 
delivery because the sweetpotatoes tendered were scarrd, skinned, 
and bruised, apparently from rough handling, and that such condition 
indicated early decay. It was the respondent’s opinion the potatoes 
did not grade U. S. No. 1 in appearance. However, respondent did 
not file an answer to the formal complaint, although he was advised 
of the effect of failure to answer. If respondent had a valid defense 
to complainant’s claim, he should have filed an answer and submitted 
evidence in support of his contentions. Under section 47.8 (c) of 
the rules of practice (10 F. R. 2212) the failure of a respondent to 
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file an answer within the time prescribed constitutes a waiver of hear- 
ing and an admission of the facts alleged in the complaint. In this 
case the facts thus admitted are, briefly, (1) a contract between the 
parties, (2) tender of produce meeting contract requirements, (3) 
rejection by respondent, with no reasonable cause shown, and (4) 
resulting damages of $113 to complainant. 

It is concluded that the respondent’s rejection of the sweetpotatoes 
was without reasonable cause and in violation of section 2 of the act. 

Reparation should be awarded the complainant for his damages 
resulting from such violation, or $113, plus interest, and the facts 
should be published. 

ORDER 


Within 30 days from the date of this order, respondent shall pay 
complainant, as reparation, $113, plus interest thereon at 5 percent 
per annum from February 1, 1947, until paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served upon the parties by registered mail, 
or in person. 


(A. D. 1768) 


Apams Marketing Company v. Betkin Propuce. PACA Doce. No, 


4920. Decided May 6, 1948. 


Failure to Pay Purchase Price—Effect of Failure to Answer Complaint 


Where complainant alleged that it sold and delivered one truckload of potatoes 
to respondent in accordance with their contract, as amended, and that re- 
spondent accepted said potatoes but failed to pay therefor, and failed to file 
an answer to the complaint, held, that respondent’s failure to file an answer 
constitutes an admission of the facts alleged in the complaint, and that 
respondent’s failure to pay the contract price is a violation of section 2 of 
the act for which reparation should be awarded the complainant.* 


Adams Marketing Co., of Hightstown, New Jersey, complainant pro se. Mrs. 
Ilene M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Commodities 
Act, 1930 (7 U. S. C. 1940 ed. 499a et seg.), wherein the complainant 
seeks reparation against the respondent in the amount of $700, repre- 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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senting the purchase price of a truckload of potatoes delivered to and 
accepted by the respondent. 

Formal complaint was filed by the complainant on December 22, 
1947. A copy of the report of investigation and a copy of the formal 
complaint were served on the respondent by registered mail and re- 
ceived by the respondent on March 17, 1948. On that date, and asa 
part of such service, the respondent was notified that failure to file 
an answer to the complaint within 20 days from such date would 
constitute a waiver of hearing on the facts and would be deemed to be 
‘an admission of the allegations of the complaint. No answer to the 
complaint has been filed by the respondent and the proceeding is 
disposed of on the basis of such default. 


FINDINGS OF FACT 


1. Complainant, Adams Marketing Company, Hightstown, New 
Jersey, is a partnership composed of Emily C. Adams and Richard 
E. Adams. 

2. Respondent is an individual, Nathan Belkin, doing business as 
Belkin Produce, 62 Pyatt Street, Youngstown, Ohio. Respondent 
was licensed under the act at the time of the transaction complained 
of herein, and is now so licensed. 

3. On or about July 26, 1947, in the course of interstate commerce, 
complainant and respondent entered into an oral contract for the sale 
to the respondent of one truckload, consisting of 300 bags, of U.S. No. 
1, Size A, potatoes, at a price of $2.90 per bag delivered, or $870. It 
was agreed that respondent would pay trucking charges of $110 and 
deliver to the driver a check for $760 payable to complainant. 

4. Official inspection of the potatoes at Hightstown, New Jersey, 
on July 26, 1947, showed that the potatoes graded U.S. No. 1, Size A. 
The potatoes were trucked from shipping point in the State of New 
Jersey to the respondent at Youngstown, Ohio. 

5. Upon arrival of the shipment at destination, respondent refused 
to accept delivery. Upon further negotiations between the parties, a 
reduction in price of 20¢ per bag, or $60, was agreed upon, respondent 
to mail its check for $700 to complainant. Respondent then paid the 
trucking charge of $110 and accepted delivery of the potatoes. 

6. Respondent has failed and refused to pay complainant the 
amended contract price of $700, although requested to do so. 

7. Formal complaint was filed December 22, 1947, which was within 
nine months from the time the cause of action accrued. 


CONCLUSIONS 


In connection with the investigation of the case, and prior to service 
of the formal complaint, respondent notified the Regulatory Division 
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that the parties agreed after the arrival of the potatoes at destination 
that respondent would accept the potatoes and complainant would as- 
sume responsibility for any loss that might be sustained. Respondent 
later offered to remit the net proceeds, which complainant declined to 
accept. This defense is not before us, since respondent failed to file 
an answer to the complaint. In accordance with section 47.8 (c) of 
the rules of practice (10 F. R. 2212), failure to file an answer con- 
stitutes an admission of the facts alleged in the complaint. 

Upon the basis of the facts presented, it is concluded that respond- 
ent’s failure to pay was, and is, a violation of section 2 of the act for 
which reparation should be awarded the complainant in the amount 
of $700, plus interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $700, with interest thereon at 5 percent 
per annum from September 1, 1947, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties by registered mail 
or in person. 


(A. D. 1769) 
PACA Doe. No. 4802.* Decided May 10, 1948. 


Dismissal—Evidence—Failure to Prove Contract of Purchase and Sale— 
Statute of Frauds 


Where the parties, during a telephone conversation, entered into an agreement 
for the purchase and sale of a rolling carload of lettuce but on arrival of 
the shipment respondent refused to accept delivery and it was resold at a 
loss, it is held that there was'no enforceable agreement entered into which 
would meet the requirements of the Missouri Statute of Frauds and com- 
plainant can not recover the loss and, therefore, the complaint should be 
dismissed.** 

Complainant pro se. Messrs. Jeter & Earhart, of Kansas City, Missouri, for 
respondent, Mr. John T. Pearson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a proceeding for the recovery of reparation under the Perish- 
able Agricultural Commodities Act, 1930, as amended (7 U. S. C. 
*As explained in Prefatory Note, the identities of the parties are not disclosed—EKd, 


**Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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1940 ed. 499a et seg.), instituted by formal complaint filed on May 
5, 1947. A copy of the report of investigation made by the Regu- 
latory Division, Fruit and Vegetable Branch, Production and Mar- 
keting Administration, was served on complainant by registered mail 
on August 20, 1947. A copy of the formal complaint and a copy 
of the report of investigation were served on the respondent by regis- 
tered mail on August 18, 1947. Respondent filed an answer on August 
25, 1947, denying any liability to complainant. 

The formal complaint alleges in substance that on March 22, 1947, 
the parties entered into an oral agreement during a telephone con- 
versation whereby complainant contracted to sell and respondent to 
purchase a carload of lettuce; that car PFE 64992 containing lettuce 
of the kind and quality called for by the contract was shipped in 
interstate commerce from loading point in the State of * * * to 
respondent at * * *, where respondent refused to accept delivery, 
and that complainant resold the lettuce at a loss to complainant of 
$357.96, for the recovery of which the complaint was filed in this 
proceeding. 

Respondent’s answer admits negotiating with complainant for the 
purchase of a carload of lettuce but states that the purchase was 
made subject to inspection and acceptance at * * *; and that 
upon arrival the shipment was found unacceptable and was rejected. 
By way of affirmative defense, respondent alleges that the agreement 
relied upon by complainant is invalid and unenforceable under the 
statute of frauds in that there was no acceptance of the shipment, 
payment, or memorandum in writing of the contract signed by re- 
spondent or its agent. 

Since the amount in controversy is less than $500, an oral hearing 
was not held in this proceeding and, as provided in section 6 (c) 
of the act, the determination herein is based upon the pleadings, the 
exhibits attached thereto, the report of investigation, and the sworn 
statements filed by the parties. 

It appears from the evidence of record that complainant sent to 
respondent on March 19, 1947, the following telegram: 

“ADLAS [offer subject to confirmation f.o.b. shipping point] SHIPPED 17TH. 
PACIFIC 64992 REMCO LETTUCE 87 PERCENT 377 FIVES 2.00 FOB NET 
PLUS TOPICE 50.00”. 

The next communication between the parties was on March 22 
ae ee oe ee Se ae ee ee oe 
cerning the carload of lettuce. * * * advised * * * that the 
lettuce had been held two days at * * *, and had been diverted 
on March 21, 1947, billed to * * * at * * *, The parties do 
not agree on what was said during this conversation. On the same 
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day, complainant ordered the shipment diverted to respondent. Com- 
plainant sent to respondent an invoice which is dated March 24 and 
shows the terms of the contract as “F.O.B. shipping point acceptance 
final. PLEASE AIR MAIL CHECK.” Respondent states that it 
received this invoice on March 26. The invoice was returned to com- 
plainant by airmail and respondent wrote thereon “Car bought on 
phone to be good condition K. C. Buyer on other Phone & Heard 
the stipulation as talked to you., We refuse accept this.” The en- 
velope in which the invoice was returned is postmarked 12 midnight, 
March 27. 

Respondent submitted in evidence the affidavit of * * * of 
* * * to corroborate the statement of * * * that the pur- 
chase of the lettuce from complainant was subject to inspection and 
acceptance at * * *, * * *  statesthat * * * called him 
on March 22, by telephone, and said that * * *, who was on the 
other phone, had a carload of lettuce for sale; that * * * agreed 
to purchase the lettuce on joint account with * * * if complain- 
ant would guarantee the quality and condition upon arrival at 
° 3 oni ° * * bee * © © ope f * ~ eee 
purchase would be made only with that guarantee. 

In support of its position that one of the agreed contract terms was 
“f. o. b. acceptance final,” complainant relies upon the affidavit of 
* * *, the invoice forwarded to respondent, and the previous course 
of dealings between the parties. Complainant attached to the formal 
complaint a number of telegrams and invoices which indicate other 
purchases of commodities were made by respondent from complainant 
on the term “f. o. b. acceptance final.” 


FINDINGS OF FACT 


1. Complainant * * * is an individual whose post office ad- 


dressis * * * 


2. Respondent, * * *, is a partnership composed of 
and * * *, whose post office address is * * *. The partner- 
ship, at all times mentioned in the complaint filed herein, was licensed 
under the Perishable Agricultural Commodities Act, 1930, as amended. 

3. On March 22, 1947, the parties engaged in a telephone conver- 
sation concerning the sale by complainant and the purchase by re- 
spondent of 377 crates of lettuce which graded 87 percent of U. S. 
No. 1 quality at * * *, on March 17, 1947, when shipped from 
that point in car PFE 64992. The parties dispute the material terms 
of the contract which were supposedly agreed upon in the conversa- 
tion. There is no memorandum in writing of the agreement of pur- 
chase and sale as required by section 3354 of the Revised Statutes of 
Missouri. 


* * * 
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4, The lettuce in car PFE 64992 arrived at * * * on March 24, 
1947, and respondent was notified by the carrier the following day, 
Respondent refused to accept the shipment and sent a telegram to that 
effect to complainant. 

5. After the shipment was rejected by respondent, it was resold for 
net proceeds of $408.34, which complainant contends represents a loss 
of $357.96. 

6. Formal complaint was filed in this proceeding on May 5, 1947, 
which was within nine months after the date on which the alleged 
cause of action accrued. 

CONCLUSIONS 

It is evident that the parties to this proceeding thought that a con- 
tract concerning the lettuce in car PFE 64992 had been consummated 
in their telephone conversation of March 22, 1947. There is a conflict 
between the parties, however, as to the terms which were supposedly 
agreed upon in this conversation. Complainant contends that re- 
spondent contracted to purchase the lettuce on an f. 0. b. acceptance 
final basis whereas respondent says that the agreed purchase was 
f. o. b. (not f. 0. b. acceptance final) and the lettuce was subject to its 
inspection and acceptance ypon arrival at * * *, 

The contract as alleged by complainant appears to have been made 
in the State of * * *, where respondent had its place of busi- 


ness. Respondent pleads the statute of frauds. Section 3355 of the 
Revised Statutes of Missouri provides that: 


“No contract for the sale of goods, wares and merchandise for the price of 
thirty dollars or upward, shall be allowed to be good, unless the buyer shall 
accept part of the goods so sold, and actually receive the same, or give some- 
thing in earnest to bind the bargain, or in part payment, or unless some note 
or memorandum in writing be made of the bargain, and signed by the parties 
to be charged with such contract, or their agent lawfully authorized.” 

The record shows that there was no acceptance and actual receipt 
of the lettuce by respondent and no payment was made. Therefore 
the issue presented by the pleadings and evidence is whether there 
is a memorandum sufficient to discharge the contract alleged by com- 
plainant from the operation of the statute. A contract under the 
statute may be shown by letters and telegrams, and it is sufficient if, 
when all the written communications between the parties are read 
together, without the aid of oral testimony, except such as may be 
pertinent to show the situation of the parties and the circumstances 
surrounding the transaction, the essential terms of the contract can 
be ascertained with reasonable certainty. National Refining Co. v. 
McDowell, 201 S. W. 2d 342 (Mo. 1947). The memorandum must, 
however, show the contract between the parties and a meeting of the 
minds of the parties, as distinguished from mere negotiations. Blue 
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Valley Creamery Co. v. Consolidated Products Co., 81 F. 2d 182, 188 
(C. C. A. 8th, 1936). 

The only written matter which could be considered as possibly 
constituting a sufficient memorandum consists of several telegrams 
exchanged between the parties on March 25 after the shipment 
arrived at * * *, In chronological order, these telegrams are as 
follows: 

To complainant from respondent: 


“GOTTA REJECTION 64992 SHOWS AGE ARRIVED LASTNIGHT. 
CORIH [will wire again as soon as can give definite information] MORNING.” 


To respondent from complainant: 

“WE SOLD YOU 64992 FOB ACCEPTANCE FINAL 87PERCENT USONE 
GRADE FROM BRAND NEW FIELD NO CHANCE SHOWING AGE THIS 
SALE MUST STICK.” 

To complainant from respondent: 

“TRIED ALL DAY UNSUCCESSFUL AFFECT DELIVERY 64992 DIVERT 
TODAY SURE. NOT BOUGHT NOR SOLD FOB ACCEPTANCE FINAL 
RARITY.” 

The telegrams of March 25 do not constitute a memorandum signed 
by respondent which shows that the contract terms were as alleged 
by complainant. The version of the agreement contained in com- 
plainant’s telegram is denied by respondent’s telegram in reply. At 
most the telegrams demonstrate the existence of a dispute between 
the parties as to the terms agreed upon. Writings which establish 
that there was in fact no contract, or which evidence a disputed agree- 
ment, are not sufficient to satisfy the statutory requirement of a mem- 
orandum. Peirson-Lathrop Grain Co. v. Potter Lumber, G. & H. 
Co.,210 Mo. App. 387, 239 S. W. 559 (1992). 

Respondent admitted in writing during the investigation of the 
informal complaint and again in its verified answer, that a contract 
was entered into for the purchase of the lettuce. Here, as in the tele- 
gram of March 25, respondent’s version of the contract is materially 
different from that of complainant. For the reasons stated previously 
neither of these documents may be considered to constitute the memo- 
randum required by the statute of frauds. Moreover, it is generally 
recognized that even where the party to be charged, in his answer, 
admits the verbal contract as alleged by the other party, yet he may 
plead the statute. Cash v. Clark, 61 Mo. App. 636, 643 (1895). 

It is concluded that the contract upon which complainant bases its 
claim is not evidenced by a memorandum in writing as required by the 
statute of frauds. It follows that the contract is unenforceable, so 
there is no need to consider the proof offered in support of complain- 
ant’s version of the agreement. The complaint should be dismissed. 
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ORDER 


The complaint is hereby dismissed. : 
Copies hereof shall be served upon the parties in person or by regis- 


tered mail. 


(A. D. 1770) 


JustMAN-FRANKENTHAL CoMPANY OF New York v. Lanpow Distrip- 
utine Company, Inc. PACA Doc No. 4893. Decided May 10, 


1948. 
Failure to Pay Purchase Price—Effect of Failure to Answer Complaint 


Where complainant alleged sales of tomatoes in interstate commerce to respond- 
ent who accepted delivery but failed to pay the agreed purchase price therefor 
and failed to answer the complaint, it is held that, in accordance with the 
rules of practice, respondent’s failure to answer the complaint constitutes an 
admission that the facts therein alleged are true, and a waiver of hearing, and 
reparation should be awarded complainant for the purchase price, with 


interest.* 


Messrs. Bernstein, Weiss, Tomson, Hammer & Parter, of New York, New York, for 
complainant. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a proceeding for the recovery of reparation under the Perish- 
able Agricultural Commodities Act, 1930 (7 U. S. C. 1940 ed. 499a 
et seq.). An informal complaint was filed on May 27, 1947, and a 
formal complaint was filed on January 9, 1948. A copy of the report 
of investigation was served on the complainant by registered mail on 
January 21,1948. A copy of the report of investigation and a copy of 
the formal complaint were likewise served on the respondent on Janu- 
ary 24,1948. At the time of such service, respondent’s attention was 
directed to the necessity of answering the complaint within 20 days 
thereafter and informed that failure to answer would be deemed to be 
an admission of the truth of the allegations contained in the complaint 
and would constitute a waiver of an oral hearing in accordance with 
the rules of practice. Respondent has failed to file an answer to the 
complaint and the proceeding is therefore disposed of on the basis of 
respondent’s default. 


“Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—EHd. 
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FINDINGS OF FACT 


1. Complainant is a partnership composed of Joseph Justman, 
C. S. Justman and Hyman Frankenthal doing business as the Justman- 
Frankenthal Company of New York, whose address is Washington 
and Duane Streets, New York 13, New York. 

2. Respondent, Landow Distributing Company, Inc., is a corpora- 
tion whose address is 110 South Orange Street, New Haven 3, Con- 
necticut. At the time of the transaction involved in this proceeding, 
respondent was licensed under the act but its license terminated on 
May 25,1947. Respondent, however, has filed an indemnity bond with 
the Regulatory Division of this Department for the payment of any 
reparation awarded against it in this proceeding. 

3. On or about January 17, 1947, complainant contracted in inter- 
state commerce to sell and respondent to purchase 252 lugs of tomatoes 
of certain specified sizes at an agreed price of $830.25 for the ship- 
ment, f. o. b. complainant’s place of business, New York, New York, 
where respondent accepted delivery without complaint but has ever 
since failed, neglected and refused to pay complainant any part of 
said agreed purchase price therefor. 

4. Informal complaint was filed on May 27, 1947, which was within 
nine months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to answer the complaint constitutes a 
waiver of oral hearing and an admission of the facts as alleged. 
§ 47.8 (c) of the rules of practices (10 F. R. 2212). Respondent’s 
failure to pay the agreed purchase price is in violation of § 2 of the act, 
and entitles complainant to an award of reparation in the amount of 
such price, or $830.25, with interest. The facts should be published. 


ORDER 
Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $830.25, with interest thereon at 5 percent 
per annum from February 1, 1947, until paid. 
The facts, as set forth herein, shall be published. 
Copies hereof shall be served upon the parties by registered mail or in 
person. 
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Gotman BANANA ImportiInG Company v. BLAND Frourr Company. 
PACA Doc. No. 4921. Decided May 10, 1948. 


Failure to Pay Purchase Price—Effect of Failure to Answer Complaint 


Where complainant alleged that it sold and delivered two truckloads of bananas 
to respondent, and respondent accepted said bananas and gave complainant 
his check in payment therefor, but payment on said check was stopped and 
a protest fee was charged against complainant, and respondent failed, after 
notice, to file an answer to the complaint, held, that respondent’s failure to 
answer constitutes an admission of the facts alleged in the complaint and 
that reparation in the amount of the purchase price plus the protest fee 
incurred should be awarded the complainant.* 


Golman Banana Importing Co., of Dallas, Texas, complainant pro se. Mrs. Ilene 
M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U. S. C. 1940 ed. 499a e¢ seg.), in which 
complainant seeks to- recover $2726.08, representing purchase price 
plus protest fees on respondent’s check, for two truckloads of bananas 


alleged to have been delivered to and accepted by respondent. 

Formal complaint was received by the Regulatory Division on 
February 16, 1948. A copy of the report of investigation was served 
on complainant on February 21, 1948. A copy of the formal com- 
plaint and a copy of the report of investigation were served on the 
respondent by registered mail on March 12, 1948. At the same time, 
and as a part of such service, respondent was notified in writing that 
its answer should be filed within 20 days after receipt of the com- 
plaint; and that, in accordance with section 47.8 (c) of the rules of 
practice, failure to file an answer would be deemed to be an admission 
of the allegations of the complaint. The respondent did not file an 
answer to the complaint and the proceeding is disposed of on the 
basis of such default. 

FINDINGS OF FACT 


1. Complainant is a partnership composed of Simon Goodman and 
Jack Goodman, doing business as Golman Banana Importing Com- 
pany, whose address is 2028 Cadiz Street, Dallas 1, Texas. 

2. Respondent is an individual, Robert Bland, doing business as 
Bland Fruit Company, whose address is 1415 Shepard Street, Indian- 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—HKd. 
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apolis, Indiana. At the time of the transaction here involved respond- 
ent was licensed under the act. 

3. On or about June 13, 1947, in the course of interstate commerce, 
complainant sold to the respondent two truckloads of bananas, one 
load weighing 22,980 pounds and one load weighing 24,390 pounds, at 
a purchase price of $5.75 per ewt., or $2,723.77, f. o. b. Brownsville, 
Texas. 

4. The two truckloads of bananas were personally selected and in- 
spected by the respondent, and loaded into trucks under his super- 
vision for shipment to destinations in the State of Illinois. 

5. Upon completion of the inspection and loading of the bananas 
in question, a check in the amount of $2,723.77, dated June 13, 1947, 
drawn on the Union Trust Company, Kentucky Avenue Branch, 
Indianapolis, Indiana, was given to the complainant by the respond- 
ent in payment of the purchase price. 

6. The check given by the respondent to the complainant was de- 
posited in the First National Bank, Brownsville, Texas, on June 14, 
1947. Said check was returned by the bank to the complainant on 
June 24, 1947, with the notation that payment thereon had been 
stopped. Also, a protest fee of $2.31 for nonpayment was charged 
against the account of the complainant, making a total of $2,726.08 
due and owing from the respondent to the complainant, no part of 
which has been paid. 

7. The complaint was filed within nine months after the cause of 
action accrued. 


CONCLUSIONS 


The failure of the respondent to file an answer to the complaint 
constitutes an admission of the facts alleged in the complaint. See. 
47.8 (c) of the rules of practice (10 F. R. 2212). 

The complainant sold and delivered to the respondent, in interstate 
commerce, two truckloads of bananas. A check for the purchase 
price, $2,723.77, was given by the respondent to the complainant, but 
payment on this check was stopped and a protest fee of $2.31 charged 
to the complainant. The sum of these two amounts, or $2,726.08, 
is due and owing to the complainant, and the failure of the respondent 
to pay such sum was, and is, a violation of section 2 of the act. Repara- 
tion in the amount of $2,726.08, with interest, should be awarded the 
complainant and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $2,726.08, with interest thereon at 5 
percent per annum from July 1, 1947, until paid. 
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The facts and circumstances as set forth herein shall be published. 
Copies hereof shall be served upon the parties by registered mail or 
in person. fet 
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(A. D. 1772) 


mot bos ilye os ou 
Youne’s Propuce Company v. ALBERT KranSos * PAGA’Dose, * 
4891. Decided May 13, 1948. ae 


Failure to Pay Balance of Purchase Price—Effect ‘of ‘Failure to A» 
Complaint Se bog 


« . ? 

Where complainant alleged a sale of a truckload of watermelons in interstate 
commerce to respondent who accepted delivery. but pate only a 
of the agreed purchase price therefor and failed t4"answer ¢h6l Hor raint, 
it is held that, in accordance with the rules of praEtiOSS respondent’s failure 
to answer the complaint constitutes an admission that the facts therein alleged 
are true, and a waiver of hearing, and reparation should be awarded 
complainant for the balance of the purchase price.* 

Young’s Produce Company, of Columbus, Ohio, complainant pro se. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a proceeding for the recovery of reparation under the Perish- 
able Agricultural Commodities Act, 1930 (7 U. S. C. 1940 ed. 499a 
et seqg.). An informal complaint was filed on October 22, 1947, and 
a formal complaint was filed on January 7, 1948. A copy of the re- 
port of investigation was served on the complainant by registered 
mail on January 22, 1948. On the same day a copy of the report of 
investigation and a copy of the formal complaint were likewise served 
on the respondent. At the time of such service, respondent’s atten- 
tion was directed to the necessity of answering the complaint within 
20 days thereafter and advised that failure to answer would be deemed 
to be an admission of the truth of the allegations contained in the 
complaint and would constitute a waiver of an oral hearing in accord- 
ance with the rules of practice. Notwithstanding such notice, re- 
spondent has failed to file an answer to the complaint and the 
proceeding is therefore disposed of on the basis of respondent’s default. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of C. O. Young and C. W. 
Young, doing business as Young’s Produce Company, whose address 
is 196 South Third Street, Columbus 15, Ohio. 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Hd. 
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2. Respondent, Albert Kranson, is an individual whose address is 
67 South Welles Street, Wilkes-Barre, Pennsylvania. At the time 
of the transaction involved herein, respondent was not licensed under 
the act but was subject to license and has since secured such license. 

or about June 2, 1947, complainant contracted in interstate 
commerce te cell -).1 respondent to purchase a truckload of 800 water- 
ov: 'onni Weighmg 25, pounds each and up, at an agreed price of $800 
'. truckload, f. 0. b. Weirsdale, Florida, where respondent 
: aweath accepted delivery of the watermelons for transportation by 
Wilkes-Barre, Pennsylvania. The truck was subsequently 
routed to, New York, New York, where respondent sold the water- 
PGMS: w 5 

+! -Respondent,paid $70 of the agreed purchase price to complainant 
and signed a memorandum admitting indebtedness to complainant 
in the amount of $730 in connection with this transaction... No part 
of the $730 admitted to be due and owing to complainant has been 
paid by respondent. 

5. Informal complaint was filed on October 22, 1947, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


Respondent’s failure to answer constitutes an admission of the facts 
alleged in the complaint. §47.8 (c) of the rules of practice 
(10 F. R. 2212). 

The failure of respondent to pay complainant the remaining balance 
of the agreed purchase price admitted by respondent to be due and 
owing to complainant for the truckload of watermelons accepted by 
respondent is in violation of § 2 of the Perishable Agricultural Com- 
modities Act, 1930, and entitles complainant to an award of reparation 
in the amount of $730, with interest. The facts should be published. 


ORDER 


Within 30 days from the date of this crder, respondent shall pay to 
complainant, as reparation, $730, with interest thereon at 5 percent 
per annum from June 2, 1947, until paid. 

The facts, as set forth herein, shall be published. 

Copies hereof shall be served upon the parties by registered mail 
or in person. 
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Grorce D. Carter v. Dear SmitH County Foon Propucts Co., Inc. 
PACA Doc. No. 4876. Decided May 14, 1948. 


Failure to Pay Purchase Price—Effect of Failure to Answer Complaint 


Where respondent purchased potatoes from complainant and accepted the com- 
modity upon delivery, but failed to pay the purchase price therefor, and failed 
to answer the complaint filed against it for recovery of the price, it is held 
that failure to pay the agreed contract price is a violation of the act, that 
failure to answer the complaint constitutes a waiver of oral hearing and an 
admission of the facts alleged in the complaint, and that complainant should 
be awarded reparation in the amount of the purchase price, less a credit for 
empty sacks returned, plus interest.* 


Mr. George D. Carter, of Mitchell, Nebraska, complainant pro se. Miss Lenore H. 
Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This proceeding was instituted pursuant to the provisions of the 
Perishable Agricultural Commodities Act, 1930 (7 U. S. C. 1940 ed. 
499a et seq.), and is based upon respondent’s failure truly and correctly 
to account for potatoes shipped during November and December 1946. 
An informal complaint was made by wire to the Regulatory Division, 
Fruit and Vegetable Branch, on January 10, 1947. A formal com- 
plaint was filed on April 28, 1947, and a copy thereof, together with a 
copy of the report of investigation, was served upon respondent by 
registered mail on December 22, 1947. A copy of the report of investi- 
gation was served in like manner on complainant on the same date. At 
the time of service of the formal complaint upon respondent, notifica- 
tion was given to respondent in writing that its answer to the complaint 
should be filed within 20 days from the receipt of such notice, and also 
that failure to answer would be deemed to be an admission of the truth 
of the allegations contained in the complaint and would constitute a 
waiver of oral hearing in accordance with the rules of practice. Not- 
withstanding such notice, respondent failed to answer the complaint 
and this proceeding is disposed of on the basis of such default. 


FINDINGS OF FACT 


1. Complainant is a partnership, composed of George D. Carter 
and Marjorie S. Carter, whose post office address is P. O. Box 574, 
Mitchell, Nebraska. 


JO 
*Reference to other points involved in this case will be found in Index-Digest in this 


issue of Agriculture Decisions.—Ed. 
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2. Respondent, Deaf Smith County Food Products Co., Inc., is a cor- 
poration whose address is Hereford, Texas. Respondent was not li- 
censed under the act at the time of the transactions involved herein 
but was subject to license. 

3. On or about November 25, 1946, complainant sold to respondent, 
through Howard Gault, broker, 450 sacks of potatoes at the agreed 
price of $742.50 delivered, or for the net sum of $527.23. 

4. On or about December 13, 1946, complainant sold to respondent 
528 sacks of potatoes at the agreed price of $554.40 f. o. b. Gering, 
Nebraska, the price including 5¢ per sack brokerage. 

5. On November 25, 1946, and December 13, 1946, complainant 
shipped from loading points, Minatare and Gering, Nebraska, in inter- 
state commerce, to respondent at Hereford, Texas, the potatoes here 
involved in cars numbered and initialled FGE 51615 and PFE 31549. 

6. Upon arrival of the cars of potatoes at destination, respondent ac- 
cepted the shipments in compliance with the contract of purchase and 
sale, but failed, neglected, and refused to pay complainant the agreed 
purchase prices therefor. However, respondent subsequently returned 
to complainant empty sacks having an agreed value of $525.30. This 
amount deducted from the total purchase price of the two shipments of 
potatoes, i. e., $1,081.63, leaves a balance due complainant of $556.33, 
which sum remains unpaid. 

7. The formal complaint was filed on April 28, 1947, which was 
within nine months from the time the cause of action herein accrued. 

























CONCLUSIONS 










Respondent’s failure to file an answer to the formal complaint con- 
stitutes an admission of the facts alleged in the complaint and a 
waiver of an oral hearing, in accordance with section 47.8 (c) of the 
rules of practice (10 F. R. 2212). 

The respondent’s failure to pay the complainant the agreed pur- 
chase prices of the shipments of potatoes was, and is, in violation of 
section 2 of the act, and complainant should be awarded reparation in 
the amount of the unpaid balance due from respondent, or $556.33, with 
interest. The facts should be published. 












ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $556.33, with interest thereon at 5 per- 
cent per annum from December 20, 1946, until paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served upon the parties by registered mail or 
in person. 
792843484 
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JUSTMAN FRANKENTHAL CoMPANY OF PHILADELPHIA v. LAnpow Drs- 
TRIBUTING Company, Inc. PACA Doc. No. 4836. Decided May 24, 
1948. 


Unlawful Rejection—Rolling Acceptance Final—Default—Damages 


Where complainant alleged that it sold and delivered to respondent one carload 
of lettuce, rolling acceptance final, but that respondent rejected said car of 
lettuce and has failed to pay therefor, and respondent failed to file an answer 
to the complaint, held, that respondent’s failure to file an answer constitutes 
an admission of the facts alleged in the complaint and respondent’s rejection 
of the produce was a violation of section 2 of the act for which reparation 
should be awarded complainant in the amount of the purchase price after 
deducting from it the freight and ice charges on the car.* 


Justman Frankenthal Company of Philadelphia, of Philadelphia, Pennsylvania, 
complainant pro se. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


In this proceeding under the Perishable Agricultural Commodities 
Act, 1930 (7 U. S. C., 1940 ed., 499a et seg.), complainant seeks to 
recover, as reparation, the purchase price of one carload of lettuce 
alleged to have been sold and delivered to the respondent, for which 
the respondent has refused to make payment. 

Copies of the complaint and the report of investigation were served 
on the respondent by registered mail on October 17, 1947. At the same 
time the respondent was notified, in writing, that its answer to the com- 
plaint should be filed within 20 days, and that failure to file an answer 
would be deemed to be an admission of the facts alleged in the com- 
plaint. A copy of a supplemental report of investigation was served 
on the respondent by registered mail dated April 1, 1948. No answer 
has been filed in the case and the respondent has not submitted any 
evidence in rebuttal to the supplemental investigation report. Ac- 
cordingly, the case is disposed of on the basis of respondent’s default. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Joseph Justman, 
Sidney Justman, Hyman Frankenthal, Max Feldbaum, and Milton 
Feldbaum, doing business as the Justman Frankenthal Company of 
Philadelphia, whose post office address is Room 300, Fruit Trade 
Building, Dock and Granite Streets, Philadelphia, Pennsylvania. 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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2. Respondent, Landow Distributing Company, Inc., is a corpora- 
tion whose post office address is 110 South Orange Street, New Haven, 
Connecticut. At the time of the transaction herein complained of, 
respondent was licensed under the act. Such license has since expired, 
but on June 16, 1947, a license was issued to Landow Distributors, Inc., 
a corporation, which has guaranteed “whatever obligations arise” with 
respect to complaints pending against the respondent under the act. 

3. On or about March 31, 1947, complainant sold to respondent 360 
crates of lettuce, then contained in car NP-90479, at $3.50 per crate 
delivered New Haven, Connecticut, rolling acceptance final. At the 
time of sale the car was rolling in transit in interstate commerce. 

4. On March 31, 1947, the car was diverted by the complainant to 
the respondent at New Haven, Connecticut. 

5. On April 4, 1947, car NP-90479 arrived in New Haven, Con- 
necticut, and the lettuce was rejected by respondent. The car was 
then diverted to Boston, Massachusetts, by respondent where the ship- 
ment was abandoned to the carrier. 

6. Freight and ice charges on the car from point of origin to New 
Haven, Connecticut, total $568.74. This amount deducted from the 
purchase price of $1,260, as provided by the agreement, leaves a bal- 
ance of $691.26 due the complainant, no part of which has been paid. 

7. The formal complaint was filed August 26, 1947, which is within 
nine months from the date on which the cause of action accrued. 


CONCLUSIONS 


In accordance with section 47.8 (c) of the rules of practice (10 F. R. 
2212), respondent’s failure to file an answer constitutes an admission 
of the facts alleged in the complaint. 

In this case the complainant sold to respondent a carload of let- 
tuce “rolling acceptance final,” but the car was rejected by respondent. 
The phrase “rolling acceptance final” is a well-understood trade term 
which means that the buyer has no right of rejection and is without 
recourse for any change in quality or condition during transit. Z. 
Gillarde Company v. Nash-Finch Company, 6 A. D. 794. It is there- 
fore concluded that respondent’s rejection of the car was without 
reasonable cause and in violation of section 2 of the act. 

It appears the car of lettuce was diverted from New Haven to 
Boston by respondent and there rejected to the carrier. Consequently, 
there are no proceeds of salvage to be considered in this case. The 
sale was made to respondent on a delivered basis, however, and the 
freight charges on the shipment, totaling $568.74, should be deducted 
from the purchase price of $1,260.00 in determining the amount of 
complainant’s damages. The difference in these two amounts, or 
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$691.26, plus interest, should be awarded the complainant as repara- 
tion; and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $691.26, with interest thereon at the 
rate of 5 percent per annum from May 1, 1947, until paid. 

The facts and circumstances, as set forth herein, shall be published, 
and copies hereof shall be served upon the parties by registered mail 
or in person. 


(A. D. 1775) 


Srmmptor Western Ipano Propuce, Inc. v. M. Conen. PACA Doc. 
No. 4924. Decided May 24, 1948. 


Failure to Pay Purchase Price—Default 


Where complainant alleged that it delivered to respondent one carload of onions 
in accordance with their contract of sale and that respondent accepted said 
onions but has refused and failed to pay therefor, and respondent did not 
file an answer in the proceeding, held, that respondents’ failure to answer 
constitutes an admission of the allegations of the complaint and respondent’s 
failure to pay the purchase price is a violation of section 2 of the act for 
which reparation should be awarded complainant in the amount of the unpaid 
purchase price.* 

Mr. Harry G. Wickman, of Chicago, Illinois, for complainant. Mrs. Ilene M. 
Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Commodities 
Act, 1930 (7 U. S. C., 1940 ed., 499a e¢ seg.). Complaint has been 
filed under the act by complainant to recover, as reparation, the unpaid 
purchase price of a carload of onions alleged to have been sold and 
delivered to respondent. 

Formal complaint was received by the Regulatory Division on 
February 9, 1948. A copy of the report of investigation was served 
on the complainant by registered mail on March 11, 1948. A copy of 
the complaint, accompanied by a copy of the report of investigation, 
was served on the respondent on March 12, 1948. At the same time 
and as a part of such service the respondent was notified in writing 
that an answer to the complaint should be filed within 20 days, and 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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that, in accordance with section 47.8 (c) of the rules of practice, failure 
to file an answer would be deemed to be an admission of the allegations 
of the complaint. No answer to the complaint has been filed by 
respondent, and the proceeding is disposed of on the basis of such 


default. 
FINDINGS OF FACT 


1. Complainant, Simplot Western Idaho Produce, Inc., is a corpora- 
tion whose post office address is Caldwell, Idaho. 

2. Respondent is an individual, M. Cohen, whose post office address 
is 2637 E. 40th Street, Cleveland, Ohio. At the time of the transaction 
involved herein, respondent was licensed under the act. 

8. On or about September 18, 1947, in the course of interstate com- 
merce, complainant sold to respondent a carload of 600 bags of onions 
at an agreed price of $1.82 per bag, or $1,092, delivered to respondent 
at Cleveland, Ohio. 

4, The onions were shipped by complainant in car ART 16117 from 
Wilder, Idaho, on September 17, 1947. The shipment was received 
and accepted by respondent at Cleveland, Ohio. 

5. Respondent paid freight charges on the produce totaling $342.99. 
This amount deducted from the purchase price of $1,092 leaves a bal- 
ance of $749.01 due complainant, no part of which has been paid. 

6. Formal complaint was filed within nine months after the cause of 
action accrued. 

CONCLUSIONS 


In accordance with section 47.8 (c) of the rules of practice (10 F. R. 
2212), respondent’s failure to file an answer in the proceeding consti- 
tutes an admission of the facts alleged in the complaint. 

It is concluded that respondent’s failure to pay, after receiving and 
accepting the carload of onions delivered by complainant in accordance 
with their contract, was, and is, a violation of section 2 of the act. 
Reparation should be awarded complainant for $749.01, with interest, 
and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $749.01, with interest thereon at 5 per- 
cent per annum from October 1, 1947, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties by registered mail or 
in person. 
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(A. D. 1776) 
PACA Doc. No. 4687.* Decided May 27, 1948. 


Dismissal—Settlement Between Parties 


Complaint for reparation dismissed on request of complainant after parties 
agreed to settlement of controversy. 


Mr. Gilbert EB. Morcroft, of Pittsburgh, Pennsylvania, for complainant. Mr. R. W. 
Gudgeon, of Chicago, Illinois, for respondent. Mr. Casper M. Murphy, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U. S. C. 1940 ed. 499a e¢ seg.). On January 
27, 1947, a formal complaint was filed in which it is alleged that re- 
spondent failed to deliver grapes in accordance with the terms of a 
contract of purchase and sale and that complainant was damaged there- 
by. In an answer filed on February 28, 1947, respondent denied that 
the grapes were not of the quality agreed upon and denied that com- 
plainant was damaged as alleged in the complaint. Request was made 
for an oral hearing. 

The oral hearing washeldat * * *,on October 28,1947. There- 
after, the parties filed briefs and the presiding officer prepared and 
submitted his report. 

By letter dated May 14, 1948, complainant’s attorney notified the 
Department that an amicable settlement of the dispute had been ar- 
ranged between the parties and requested that the proceeding be 
marked “settled and discontinued.” Accordingly, the complaint filed 
in this proceeding is hereby dismissed. 

Service hereof shall be made on the parties. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—EKd. 
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COURT DECISIONS 


L. Grntarpe Company, APPELLANT v. JosepH Martine. & Co., INc., 
APpPELLEE,* — F. (2d) —. Decided May 17, 1948. 


CIRCUIT COURT OF APPEALS, FIRST CIRCUIT 
Civil Action No. 4322 


“Rolling Acceptance Final” Sale—Unlawful Rejection—Cladosporium Rot— 
Inherent Defect of Commodity—Effect of Failure to Meet Warranties of 
Description and Quality—Waiver of Right to Claim Damages by Unlawful 
Rejection of Shipment—Vacation of Judgment of District Court—Remand 
of Cause for Further Proceedings 

Where on an appeal from a judgment of the district court, district of Massa- 

chusetts, reversing a reparation order under the Perishable Agricultural 
Commodities Act, the main issue involved the buyer’s rejection of a ship- 
ment of a carload of cantaloups sold “rolling acceptance final” at destination 
because approximately 85 percent of the melons contained decay, mostly 
Cladosporium Rot, the district court found that the cantaloups were in- 
herently defective and did not meet the warranties of description and quality 
and, therefore, the buyer was justified in rejecting the melons, the Circuit 
Court of Appeals for the First Circuit held that the buyer had no right of 
rejection and that its only remedy is to sue for damages if specifications 
of the contract, such as grade or quality at the time of shipment have not 
been complied with, but the Circuit Court, however, also held that the buyer 
did not waive its right to claim damages by rejecting the shipment and, 
consequently, vacated the cause for further proceedings to determine the 
amount of recoupment for the breach by the seller of the express terms of the 
contract.** 


Relationship of Contract Terms: “Rolling Acceptance,” “Rolling Acceptance 
Final” and “F. O. B. Acceptance Final”—Unlawful Rejection 


Although rolling acceptance is defined in the regulations and rolling acceptance 
final is not defined, with regard to the rights of the buyer the latter term 
has substantially the same meaning as f. o. b. acceptance final and the re- 
lationship between rolling acceptance and rolling acceptance final is the 
same as between f. o. b. acceptance and f. o. b. acceptance final and there 
can be no rejection by the buyer under an f. o. b. acceptance final contract.** 


Buyer’s Remedy Under Contract Term “Rolling Acceptance Final” 


Under a rolling acceptance final contract the buyer has no recourse if the produce 
was up to the contract requirements at the time of shipment, he cannot sue 
for defects of quality or condition at the destination point, and under this 
term of sale there is no implied warranty of suitable shipping condition, 
nor has the buyer a right of rejection, and his only remedy is a suit for 


* The judgment of District Court of the United States for District of Massachusetts 
(73 F. Supp. 293, 7 A. D. 359) decided August 27, 1947, reversing 5 A. D. 555, vacated 
and cause remanded for further proceeding. Petition for rehearing has been filed by 
appellant. 

**Reference to each point involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Hd. 
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damages if specifications of the contract, such as grade or quality at the time 
of shipment, have not been compiled with.** 


Buyer’s Lack of Right of Rejection Under Contract Terms “Rolling Acceptance” 
or “Rolling Acceptance Final”—Buyer’s Remedy 


Whether the terms of the contract are rolling acceptance or rolling acceptance 
final, the buyer has no right of rejection, and the only difference between 
the two terms is that under the former there is a warranty of suitable 
shipping condition, while under the latter there is no such warranty and 
the buyer is not entitled to recover damages for change in condition during 
transit, but under either term of contract the buyer may recover damages 
for the seller’s failure to comply with the contract as to the character of 
the goods or any other material provision.** 


Waiver of Defense of Breach of Specification Because of Unlawful Rejection 


Where, in a reparation order, it was decided that the buyer by rejection of 
the shipment waived his defense of a breach of the specifications of the con- 
tract, the Court held that the buyer’s mistake as to its remedy should not 
cause him to forfeit a remedy he would otherwise have, although the buyer 
must bear any losses that result from his wrongful rejection.** 


Bonds—Substantial and Practical Compliance With Bond Requirements of Act 


The complainant’s contention that the district court erred in refusing to dismiss 
the appeal from the decision of the Judicial Officer because the bond was 
not for the full amount as required by § 7c of the act is untenable because 
there has been a substantial compliance with the act and the amount of 
the bond is more than adequate in a practical sense.** 


Henry J. Stein, with whom Harold 8S. Lansing and Blanksten & Lansing were 
on brief, for appellant. 
Emerson 8S. Searle, with whom Silvio Martinelli was on brief, for appellee. 


Manoney, J. This is a proceeding under the Perishable Agricul- 
tural Commodities Act of 1930, 7 U.S. C. Sec. .499a e¢ seg. The case 
is before us on appeal from a judgment of the district court which 
reversed a reparation order issued by the Secretary of Agriculture. 
The facts are undisputed. 

On or about June 21, 1948, the complainant, L. Gillarde Company 
of Chicago, Illinois, sold to the respondent, Joseph Martinelli & Co., 
Inc., of Springfield, Massachusetts, a carload of cantaloups f. o. b. 
Yuma, Arizona, for the sum of $1,843.25 on a rolling acceptance final 
basis. The cantaloups were stated to be U. S. No. 1 grade at shipping 
point. They had been inspected at the shipping point on June 20, 
1943, the date of shipment, and in fact graded U. S. No. 1. They 
arrived in Springfield on July 3rd. On July 5th the respondent wired 
the complainant that it was rejecting the melons. An agent of the 
U.S. Department of Agriculture made an inspection of the shipment 


**Reference to each point involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—EKd. 
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in Springfield on July 6th which showed many overripe and soft 
melons. He found that the cantaloups contained decay ranging from 
85% in some samples to 100% in others, averaging approximately 
85%, mostly Cladosporium Rot.t The complainant refused to take the 
melons back and they were abandoned to the railroad company which 
sold them for $300. They had not moved under normal transporta- 
tion services and conditions and on August 31st a claim was filed 
against the railroad on behalf of the complainant for $1,759.50, the 
invoice cost to it. This claim was settled on the basis of 50% or 
$879.75. After collection costs of $175.95 were deducted, the com- 
plainant netted $703.80. The respondent was not consulted in the 
making of the claim against the railroad and did not take any action 
in regard to it. The respondent has not paid any part of the contract 
price to complainant. 

The respondent was licensed under the Perishable Agricultural 
Commodities Act. Section 2 (2) of the Act provides that it shall 
be unlawful for a dealer to reject or fail to deliver in accordance with 
the terms of the contract without reasonable cause any perishable 
agricultural commodity bought or sold in interstate commerce. Section 
5 provides that any dealer who violates any provision of Section 2 shall 
be liable to the person injured thereby for the full amount of damages 
sustained in consequence of such violation. This liability may be en- 
forced either by complaint to the Secretary or by suit in any court of 
competent jurisdiction. Section 6 provides for filing of complaints 
with the Secretary of Agriculture. Section 7 provides that if the 
Secretary determines that any party has been injured by a violation 
of Section 2, he shall determine the amount of damage done and issue 
a reparation order. Any party adversely affected by the entry of a 
reparation order may appeal to a district court. The suit in the dis- 
trict court is a trial de novo and proceeds in all respects like other 
civil suits for damages except that the findings of fact and orders of 
the Secretary are prima facie evidence of the facts contained therein. 

On August 19, 1943, an informal complaint was filed with the Secre- 
tary against the respondent on account of the rejection of the canta- 
loups and on October 11, 1944, a formal complaint was filed. After a 
hearing the Secretary of Agriculture concluded that “since the sale to 
respondent was on ‘a rolling acceptance final’ basis, the respondent had 
no right of rejection but was limited to the recovery of damages from 
the seller for a breach of contract, if such could be shown.” The re- 
jection of the cantaloups was found to be without reasonable cause and 


1Cladosporium Rot was described by an expert witness as a disease of field origin not 
apparent to the naked eye when melons are in a green ripe or hard ripe stage but which 
develops as the melons ripen causing them to decay. 
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in violation of Section 2 of the Act. On July 3, 1946, the respondent 
was ordered to pay to the cémplainant within thirty days as reparation 
the sum of $1,139.45, the contract price less the net recovery from the 
railroad, with interest thereon at 5% per annum from July 5, 1943, until 
paid. 5 A.D. 555. Respondent appealed to the district court, filing 
a bond for $2,500. In that court a motion was made by the complainant 
to dismiss the appeal on the ground that the appeal bond was inade- 
quate and insufficient. The motion was denied. 

The district court accepted the Secretary of Agriculture’s findings of 
fact and adopted them as part of its findings of fact. It also found 
that the cantaloups were not in fact U. S. No. 1 melons at the point 
of shipment as required by the contract but were inherently defective 
in that they were infected with Cladosporium Rot. It held that the 
cantaloups did not meet the warranties of description and quality; 
that the respondent was justified under the Uniform Sales Act in re- 
jecting them; and that the order of the Secretary of Agriculture should 
be overruled. 73 F. Supp. 293 (1947). Judgment was entered for the 
respondent and the complainant appealed. 

The only important issue which:is raised before us is whether the 
respondent violated Section 2 of the Act which makes it unlawful for 
any dealer to reject without reasonable cause any perishable agri- 
cultural commodity bought or contracted to be bought by it in inter- 
state commerce. The regulations which have been issued by the Secre- 
tary of Agriculture under the authority of Section 15 of the Act define 
“reject without reasonable cause” to mean : 

“* * * the act of any person, who has purchased or offered to handle on 
consignment or otherwise, for or on behalf of another, produce in commerce, (1) of 
refusing or failing to accept such procedure within a reasonable time, or (2) of 
advising the seller or shipper or his agent that such produce will not be received 
in accordance with the contract or offer, or (3) of indicating an intention not to 


accept such produce through an act or failure to act inconsistent with the con- 
tract.” 7 Code Fed. Reg. Sec. 46.2 (q) (Cum. Supp. 1943). 


If the buyer’s action in rejecting was not in accord with the contract, 
it was not a rejection for reasonable cause. We thus turn to a consider- 
ation of the contract. 

The Secretary of Agriculture and the district court both found that 
ihe terms of the sale were “rolling acceptance final.” Terms which 
are commonly used in contracts involving perishable agricultural com- 
modities have been defined in the regulations: 


“Sec. 46.24 Terms construed. Unless otherwise defined, the following terms 
when included in a contract or communication involved in any investigation 
made or hearing held pursuant to the act shall be construed respectively, as 
follows: 
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“(i) ‘F. o. b.’ (for example, ‘f. 0. b. Laredo, Tex.,’ or even ‘f. o. b. California’) 
means that the produce quoted or sold is to be placed free on board the boat, 
car, or other agency of the through land transportation at shipping point, in 
suitable shipping condition (see definitions of ‘suitable shipping condition,’ para- 
graphs (j) and (k) of this section), and that the buyer assumes all risk of 
damage and delay in transit not caused by the shipper, irrespective of how the 
shipment is billed. The buyer shall have the right of inspection at destination 
before the goods are paid for, but only for the purpose of determining that the 
produce shipped complied with the terms of the contract or order at time of 
shipment, subject to the provisions covering suitable shipping condition. Such 
right of inspection shall not convey or imply any right of rejection by the buyer 
because of any loss, damage, deterioration, or change which has occurred in 
transit. 

“(j) ‘Suitable shipping condition,’ in relation to direct shipments, means that 
the commodity, at time of billing, is in a condition which, if the shipment is 
handled under normal transportation service and conditions, will assure deliv- 
ery without abnormal deterioration at the destination specified in the contract 
of sale. 

“(k) ‘Suitable shipping condition,’ in connection with reconsigned rolling or 
tramp cars, means that the commodity, at time of sale, meets the requirements 
of this phrase as defined in paragraph (j) of this section, relating to direct 
shipments. 

“(1) ‘F. o. b. acceptance’ means the same as ‘f. 0. b.,’ except that the buyer 
assumes full responsibility for the goods at shipping point and has no right of 
rejection on arrival, nor has he any recourse against the shipper because of any 
change in condition of the produce in transit, unless the produce when shipped 
was not in suitable shipping condition (see definitions paragraphs (j) and (k) 
of this section). The buyer’s remedy under this-method of purchase is by 
recovery of damages from the shipper and not by rejection of the shipment. 

“(m) ‘F. o. b. acceptance final’ means that the buyer accepts the produce 
f. 0. b. cars at shipping point without recourse. 

* * * * * * * 


“(s) ‘Rolling acceptance’ means that the buyer accepts at time of purchase 
produce which is in the possession of the transportation company and under 
movement from shipping point * * * the buyer assumes full responsibility 
for transportation of the goods from time of purchase, has no recourse against the 
seller because of any change in condition after time of purchase unless the 
goods when shipped were not in suitable shipping condition, and has no right of 
rejection on arrival. The buyer’s remedy under this method of purchase is by 
recovery of damages from the shipper and not by rejection of the shipment.” 


Although rolling acceptance is defined in the regulations, rolling 
acceptance final isnot. But in regard to the rights of the buyer, it has 
substantially the same meaning as f. 0. b. acceptance final. JZ. Gillarde 
Co. v. Ritter & Co., 4 A. D. 594 (1945) ; Battistini Bros. v. Senter 
Bros., Inc., 4 A. D. 571 (1945) ; Schoenburg, Price & Co. v. Lewis D. 
Goldstein Fruit & Produce Corp., 2 A. D. 772 (1943). The relation- 
ship between rolling acceptance and rolling acceptance final is the same 
as between f. o. b. acceptance and f. 0. b. acceptance final. Under an 
f. o. b. acceptance final contract there can be no rejection by the buyer. 
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LeRoy Dyal Co. v. Allen, 161 F. (2d) 152 (C. C. A. 4th, 1947) ; Nick 
Argondelis v. Senter Bros., Inc., 4 A. D. 420 (1945). Rolling accept- 
ance final has been similarly defined in a long line of Agricultural 
Department decisions. Under this type of contract the buyer has no 
recourse if the produce was up to the contract requirements at the time 
of shipment. He has no recourse for defects of quality or condition 
at the destination point. There is no implied warranty of suitable 
shipping condition. There can be no rejection. The buyer’s only 
remedy is to sue for damages if specifications of the contract, such as 
grade or quality at the time of shipment, have not been complied with. 
L. Gillarde Co. v. Ritter & Co., supra; Battistini Bros. v. Senter Bros., 
Inc., supra; Schoenburg, Price & Co. v. Lewis D. Goldstein Fruit & 
Produce Corp., supra. Whether the terms of the contract are rolling 
acceptance or rolling acceptance final, there is no right of rejection. 
The only difference between the two terms is that under the former, 
there is a warranty of suitable shipping condition. Under the latter, 
there is no such warranty and the buyer is not entitled to recover dam- 
ages for change in condition during transit. Of course under either 
form of contract the buyer may recover damages for the seller’s failure 
to comply with the contract as to the character of the goods or any 
other material provision. Cf. LeRoy Dyal Co. v. Allen, supra at 158. 

It is clear that under the express terms of the contract there was no 
right to reject. The respondent, however, maintains that it had a 
right to reject if the goods were not in suitable shipping condition. 
It relies on the Uniform Sales Act which has been enacted in Massa- 
chusetts? and which provides that a buyer may reject goods if there 
has been a breach of warranty. Uniform Sales Act, Section 69; Mass. 
Gen. Laws, c. 106, Section 58 (1932). The district court agreed with 
the respondent. In so doing, we thing it was in error. The terms 
used in the contract were words that have been given a definite meaning 
by the regulations and decisions under the Perishable Agricultural 
Commodities Act. The respondent is licensed under the Act. The 
melons were sold in interstate commerce. When terms which have 
been given a definite meaning under the Act are used by licensees, in 
transactions governed by the Act it cannot later be maintained that a 
different meaning was intended. The Uniform Sales Act as adopted 
in Massachusetts contains nothing to the contrary but in fact provides: 

“If any right, duty or liability would arise under a contract to sell or a sale 
by implication of law, it may be negatived or varied by express agreement or by 
the course of dealing between the parties, or by custom, if the custom be such as 


to bind both parties to the contract or the sale.” Uniform Sales Act Section 71; 
Mass. Gen. Laws, c. 106, Sec. 60 (1932). 


3 No question of conflict of laws has been raised. It has been assumed by all that Massa- 
chusetts law governs the contract. 
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The Sales Act only provides rules for interpretation of contracts and 
states what rights arise if not otherwise provided. Here the contract 
definitely states that there is no right of rejection and that the only 
recourse is for damages if the goods did not meet the specifications of 
the contract when shipped. Nothing in the Sales Act purports to 
prevent such a contract or to override such express terms. Cf. 
Sharples Separator Co. v. Domestic Electric Refrigerator Corp., 61 
F. (2d) 499 (C. C. A. 3d, 1932), 

The cause must therefore be remanded to the district court since 
that court erroneously held that there was a right to reject. On 
remand, however, the respondent’s defense that the cantaloups were 
not U. S. No. 1 when shipped may be considered by way of recoupment 
of damages. As stated above, under a rolling acceptance final con- 
tract, there is no warranty of suitable shipping condition but the 
seller is liable for a breach of the specifications of the contract. The 
district court found that there was an express term of the contract 
that the cantaloups were U. S. No. 1. Since the district court found 
that they were not, the buyer is entitled to recoup for the breach by 
the seller the difference between the value of what was furnished and 
the value of what was contracted for. Cf. United Fruit & Produce Co. 
v. Mailloux Fruit & Produce Co., 4 A. D. 578 (1945) ; D. B. Bruno & 
Co. v. S. Goldsamt, Inc., 1 A. D. 605 (1942). 

That this is so appears fairly evident to us, but the Agricultural 
Department held that there was a waiver of this defense by the rejec- 
tion of the shipment. We see no reason why the buyer’s mistake as 
to its remedy should cause it to forfeit a remedy it would otherwise 
have. Of course, the buyer must bear any loss that results from its 
wrongful rejection. Thus it may well be that if the respondent had 
to accept but had taken the car and promptly disposed of it, there 
would not have been such a great loss. If this be so, of course the 
respondent must bear that loss. But we do not see why the respond- 
ent’s wrongful rejection should cause a complete forfeiture of its claim 
for breach of contract. 

The complainant has also assigned as error the district court’s re- 
fusal to dismiss the appeal from the Agricultural Department because 
the bond was for only $2,500. The award which was rendered on 
July 3, 1946, was for $1,139.45 plus interest from July 5, 1943, until 
paid. Section 7 (c) of the Act provides that a bond of double the 
amount of the reparation award must be posted on appeal. Com- 
plainant contends that interest from July 5, 1943, to the date of appeal, 
July 30, 1946, which amounted to $174.86, must be considered part of 
the award and thus the total award was $1,314.31, so that a bond of 
$2,628.62 was required. We agree with the district court that the 





428 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 7A4.D, 


appeal should not be dismissed for this reason. Even if interest unto 
the date of appeal should be considered part of the award proper, 
there has been substantial compliance here. The amount of the bond 
is more than adequate in a practical sense. 

The judgment of the district court is vacated and the cause remanded 
for further proceedings. 
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AGRICULTURE Decisions FoLLOWED 
In re Jean Goldwurm et al., 7A. D. 265 
Fictitious SALES 
Change in ownership 
Offsetting and reciprocal transactions 
REGISTRATION 
Suspension of, and Denial of Trading Privileges 
Where the respondents caused the execution of purchases 
of cotton futures contracts for the account of one of the 
respondents against offsetting and reciprocal sales of 
identical quantities of the same future for the account 
of such respondent, it is held that the respondents 
caused the execution of wash sales and fictitious sales in 
violation of section 4c of the Commodity Exchange Act 
(7 U. S. C., §6c), and it is ordered that the registration 
of respondent Thomas Jordan & Company as a futures 
commission merchant be suspended for a period of 10 
days and that the trading privileges be denied to re- 
spondents Thomas Jordan & Company, Thomas Jordan, 
and Edmund H. Crane for the same period, such suspen- 
sion and denials to be held in abeyance for a period of 
two years, conditioned upon the respondents’ observance 
during that time of the Commodity Exchange Act and 
the rules and regulations 


SANCTIONS 
Effective administration of act when not requiring imposition 


TRADING PRIVILEGES 
Denial of 
Where respondent, by failing to answer the complaint, ad- 
mitted that, while acting as a futures commission mer- 
chant, he took the opposite side of orders without the 
prior consent of a customer, converted customers’ funds 
to his own use, falsely reported to customers that their 
orders had been executed, and used customers’ funds to 
margin and secure his own trades, it is held: (1) such 
acts constitute wilful violations of §§ 4b (C), 4b (D), 
4d (2), and 4h (2) of the act; (2) these violations warrant 
a revocation or suspension of respondent’s registration as 
a futures commission merchant, as well as a denial of 
trading privileges; (3) since respondent’s registration as 
a futures commission merchant expired on December 
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TRADING PRIVILEGES—Continued 
Denial of—Continued 
31, 1947, the sanction of revocation or suspension of his 
registration is unnecessary; and (4) under the circum- 
stances, the respondent should be denied all trading 
privileges on all markets until further order of the Secre- 
tary of Agriculture or his lawful delegatee_-..-------- 
Doenialiol, Weis ii DORN... on sen cosbnocccuncens 
VIOLATION OF AcT 
Genuverting customers finds... .5..0. 5. sssooce uc cnccecnce 
Palsely seporting to customers... .._..<-.-2--.--- 422-66 
‘Taking opposite side: of Orders... . 2-5-2 2-- 225-4505 
Using customers’ funds to margin and secure one’s own trades- 
Wasu SALES 
Fictitious Sales 
Ameliorating Circumstances 
Effective administration of the Commodity Exchange 
Act does not require the imposition of any sanction 
against one of the respondents in whose favor 
ameliorating circumstances are found to have 
existed _ 
Change in Ownership 
Where a purchase is made for the account or benefit 
of a particular person and the corresponding sale 
side of the transaction is also for the account or 
benefit of that person, no change in ownership has 
taken place since such person has bought from and 
sold to himself, and such transactions are wash sales 
and fictitious sales in violation of section 4c of the 
Commodity Exchange Act (7 U.S. C., § 6c)_____- 


PACKERS AND STOCKYARDS ACT, 1921 


DIsMIssAL 
Request of Complainant 
Since the Department received a letter from complainant 
dated April 19, 1948, stating that he desired that the 
complaint be dismissed, the complaint herein is, ac- 
OORINOIT (OURNINNON oo oe cada ckwdacsneeecaceues 
RATES AND CHARGES 
Continuation of 
Since the parties are agreed, the respondent’s petition for 
authorization to continue the rates and charges pres- 
ently in effect to and including May 1, 1949, granted, 
and for good cause shown, order is effective in less than 
NN eed ic kahinw aude mgtemae a Ree ea wena es 
Petition to File New Tariff Granted 
Since the parties are agreed, the petition of respondents, 
filed April 13, 1948, requesting permission to file and 
establish a new Tariff No. 12, attached to and made 
part of said petition, to become effective as of the first 
day of July 1948, granted, and, except as modified herein, 
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Petition to File New Tariff Granted—Continued No. Pace 
the provisions of the order of August 20, 1946, re- 
ferred to herein, are continued in effect, to and includ- 
ing June 30, 1949 sero ccret ate ea 
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DAMAGES 
Measure of, based on— 
unlawful rejection 
DEFAULT 
Admission of facts alleged in complaint by - --- - 
1766:398; 1767:400; 1768:402; 1770:409; 1771:411; 
1772:413; 1773:415; 1774:417; 1775:419. 
Waiver of hearing by.-------- =- E@GG 
1766:398; 1767:400; 1768:402; 1770:409; 1771:411; 
1772:413; 1773:415; 1774:417; 1775:419. 
DISMISSAL 
Failure to Prove Contract of Purchase and Sale 

Where the parties, during a telephone conversation, entered 
into an agreement for the purchase and sale of a rolling 
carload of lettuce but on arrival of the shipment respond- 
ent refused to accept delivery and it was resold at a loss, 
it is held that there was no enforceable agreement en- 
tered into which would meet the requirements of the 
Missouri Statute of Frauds and complainant cannot 
recover the loss and, therefore, the complaint should be 
dismissed_ ae sree cd oe acd teens rao. 

Settlement Between Parties 

Complaint for reparation dismissed on request of com- 
plainant after parties agreed to settlement of contro 
vers\ 

Since the Department received a letter from complainant’s 
attorney dated April 17, 1948, statiffg that the dispute 
involved in this proceeding has been settled between 
the parties and requesting, in effect, that the complaint 
be dismissed, the complaint herein is, accordingly, dis- 
missed -_ - - a 

Since the Department received a letter from complainant’s 
attorney dated April 19, 1948, stating that the com- 
plaint for reparation has been settled between the parties 
and requesting that it be dismissed, the complaint filed 
herein is, accordingly, dismissed - es _ 1763 

EVIDENCE 

Failure to prove contract of purchase and sale____-----.---- 1769 
Missourtr STaAturse OF I’RAUDS 

Agreement failing to meet requirements of__----~- 
REJECTION OF ComMoDITY 

Unlawful rejection of commodity — < 1774 


792843-—-48-———-5 


1769 
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REPARATION 
Failure to Accept and Pay Purchase Price i Page 
Where respondent purchased apples for shipment and 
complainant fulfilled the contract on its part, but 
respondent failed to accept and pay the purchase price 
of the apples, and failed to file an answer to the com- 
plaint, it is held that respondent’s failure to answer the 
complaint constitutes an admission of the allegations of 
fact in the complaint and that respondent’s failure to ac- 
cept and pay the agreed purchase price for the apples 
stored at its direction is a violation of the act for which 
complainant should be awarded reparation for the dam- 
ages sustained___ : os ee : D 394 
Failure to Pay Balance of Purchase Price 
Where complainant alleged a sale of a truckload of water- 
melons in interstate commerce to respondent who ac- 
cepted delivery but paid only a small part of the agreed 
purchase price therefor and failed to answer the com- 
plaint, it is held that, in accordance with the rules of 
practice, respondent’s failure to answer the complaint 
constitutes an admission that the facts therein alleged 
are true, and a waiver of hearing, and reparation should 
be awarded complainant for the balance of the purchase 
price. - - - oe ei he 412 
Failure To Pay Purchase Price 
Where complainant alleged sales of tomatoes in interstate 
commerce to respondent who accepted delivery but 
failed to pay the agreed purchase price therefor and 
failed to answer the complaint, it is held that, in accord- 
ance with the rules of practice, respondent’s failure 
to answer the complaint constitutes an admission that 
the facts therein alleged are true, and a waiver of hear- 
ing, and reparation should be awarded complainant for 
the purchase price, with interest_ _---- 408 
Where complainant alleged that it delivered to respondent 
one carload of onions in accordance with their contract, 
of sale and that respondent accepted said onions but has 
refused and failed to pay therefor, and respondent did 
not file an answer in the proceeding, held, that respond- 
ent’s failure to answer constitutes an admission of the 
allegations of the complaint and respondent’s failure 
to pay the purchase price is a violation of section 2 of 
the act for which reparation should be awarded com- 
plainant in the amount of the unpaid purchase price-. 1775 418 
Where complainant alleged that it sold and delivered one 
carload of grapes to the respondent, and that respondent 
accepted said grapes but refused to pay therefor, and 
respondent failed to file its answer within the required 
time, held, that respondent’s failure so answer consti- 
tutes an admission of the facts alleged in the complaint, 
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REPARATION—Continued 
Failure To Pay Purchase Price—Continued 
and respondent’s failure to pay the full purchase price 
is a violation of the act for which reparation should be 
awarded complainant in the amount of the unpaid 
balance of the purchase price___ é 1766 397 
Where complainant alleged that it sold and delivered one 
truckload of potatoes to respondent in accordance with 
their contract, as amended, and that respondent ac- 
cepted said potatoes but failed to pay therefor, and 
failed to file an answer to the complaint, held, that 
respondent’s failure to file an answer constitutes an 
admission of the facts alleged in the complaint, and that 
respondent’s failure to pay the contract price is a viola 
tion of section 2 of the act for which reparation shouid 
be awarded the complainant - - 
Where complainant alleged that it sold and delivered two 
truckloads of bananas to respondent, and respondent 


1768 


accepted said bananas and gave complainant his check 
in payment therefor, but payment on said check was 
stopped and a protest fee was charged against com- 
plainant, and respondent failed, after notice, to file an 
answer to the complaint, held, that respondent’s failure 
to answer constitutes an admission of the facts alleged 
in the complaint and that reparation in the amount of 
the purchase price plus the protest fee incurred should be 
awarded the complainant- - - - - s ax 
Where respondent purchased potatoes from complainant 
and accepted the commodity upon delivery, but failed 
to pay the purchase price therefor, and failed to answer 
the complaint filed against it for recovery of the price, it 
is held that failure to pay the agreed contract price is a 
violation of the act, that failure to answer the complaint 
constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, and that complainant 
should be awarded reparation in the amount of the put 
chase price, less a credit for empty sacks returned, plus 
interest 
Unlawful Rejection 
Where complainant alleged that he sold and tendered 
for delivery one truckload of sweetpotatoes to the 
respondent, in accordance with the terms of the con- 
tract, but respondent refused to accept delivery of 
said sweetpotatoes, and, after notice, failed to file an 
answer to the complaint, held, that respondent's failure 
to answer constitutes an admission of the allegations of 
the complaint, and respondent’s refusal to aecept con- 
stitutes a rejection without reasonable cause in violation 
of the act for which reparation should be awarded the 
complainant. .....4.<..-s...-- 





434 INDEX-DIGEST OF AGRICULTURE DECISIONS 


May 1948 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


REPARATION—Continued 
Unlawful Rejection—Continued 
Where complainant alleged that it sold and delivered to 
respondent one carload of lettuce, rolling acceptance 
final, but that respondent rejected said car of lettuce and 
has failed to pay therefor, and respondent failed to file 
an answer to the complaint, held, that respondent’s 
failure to file an answer constitutes an admission of the 
facts alleged in the complaint and respondent’s rejection 
of the produce was a violation of section 2 of the act for 
which reparation should be awarded complainant in 
the amount of the purchase price after deducting from 
it the freight and ice charges on the car----_- bac “eae 
ROLLING ACCEPTANCE FINAL 
Meaning of term __-- fet che . k¢4 
STATUTE OF FRAUDS 
Agreement failing to meet requirements of 1769 
VIOLATION OF AcT 
Failure to accept and pay purchase price- -------------- 1765 
Failure to pay— 
balance of purchase price - - . Z wsoe HET 
pies eyed saben et pre es isa oe ER 1766 
1768:402; 1770:409; 1771:411; 1773:415; 1775:419 
Unlawful rejection. - - - - - - pO Moon ae Salt Sits 1767 :400; 1774 
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BoNnbs 
Substantial and Practical Compliance With Requirements of Act 
Relating to 

The complainant’s contention that the district court erred in 
refusing to dismiss the appeal from the decision of the Judicial 
Officer because the bond was not for the full amount as required 
by § 7c of the act is untenable because there has been a sub- 
stantial compliance with the act and the amount of the bond 
is more than adequate in a practical sense, — F. (2d) —____- 

CLaposporiumM Ror 
Inherent defect of commodity, — F. (2d) — 
Contract TERMS 
Relationship of, “rolling acceptance,”’ ‘‘rolling acceptance final’? and 
“f. o. b. acceptance final’? —- F. (2d) — : rere va 
“RF. O. B. AccEPTANCE FInaAv” 
Unlawful Rejection of Commodity Under Contract Term 

Although rolling acceptance is defined in the regulations and 
rolling acceptance final is not defined, with regard to the rights 
of the buyer the latter term has substantially the same meaning 
as f. o. b. acceptance final and the relationship between rolling 
acceptance final is the same as by the f. o. b. acceptance and 
f. o. b. acceptance final and there can be no rejection by the 
buyer under an f. o. b. acceptance final contract, — F. (2d) —- 

[NHERENT DeFect oF ComMmMopITy 
Cladosporium Rot, — F. (2d) 
REJECTION OF COMMODITY 
Buyer’s Lack of Right of, Under Contract Terms “Rolling Acceptance” 
or “Rolling Acceptance Final’. 

Whether the terms of the contract are rolling acceptance or 
rolling acceptance final, the buyer has no right of rejection, 
and the only difference between the two terms is that under 
the former, there is a warranty of suitable shipping condition, 
while under the latter there is no such warranty and the buyer 
is not entitled to recover damages for change in condition 
during transit, but under either term of contract the buyer may 
recover damages for the seller’s failure to comply with the 
contract as to the character of the goods or any other ma- 
terial provision, F. (2d) 

Waiver of Defense of Breach of Specification Because of 

Where, in a reparation order, it was decided that the buyer by 
rejection of the shipment waived his defense of a breach of the 
specifications of the contract, the Court held that the buyer's 
mistake as to its remedy should not cause him to forfeit a 
remedy he would otherwise have, although the buyer must bear 
any losses that result from his wrongful rejection, — FP. (2d) - 
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REJECTION OF COMMODITY Page 


Waiver of right to claim damages by, i 427 
“ROLLING ACCEPTANCE FINAL” 
Buy er’s Remedy Under Contract Term 
Under a rolling acceptance final contract the buyer has no recourse 
if the produce was up to the contract requirements at the time 
of shipment, he cannot sue for defects of quality or condition 
at the destination point, and under this term of sale there is no 
implied warranty of suitable shipping condition, nor has the 
buyer a right of rejection, and his only remedy is a suit for 
damages if specifications of the contract, such as grade 
or quality at the time of shipment, have not been complied 
h, —— F. (2d oo ota 
“ROLLING ACCEPTANCE FINAL” 
Unlawful Rejection 
Where on an appeal from a judgment of the district court, district 
of Massachusetts, reversing a reparation order under the Per- 
ishable Agricultural Commodities Act, the main issue involved 
buyer’s rejection of a shipment of a carload of cantaloups 


sold “rolling acceptance final’ at destination because approx- 


imately 85 percent ] melons contained decay, mostly 
} 
h 


Cladosporium Rot, the district court found that t 


e canta- 
loups were inherently defective and did not meet the warranties 
of description and quality and, therefore, the buyer was justi- 


fied in rejecting the melons, the Circuit Court of Appeals for 
the First Circuit held that the buyer had no right of rejection 
and that its only remedy is to sue for damages if specifications, 
of the contract, such as grade or quality at the time of shipment, 
omplied with, but the Circuit Court, however, 

buver did not waive its right to claim dam- 

the shipment and, consequently, vacated the 

proceedings to determine the amount of re- 

supment for the breach by the seller of the express termi: of 


> contract, KF. (2d 
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